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POLITICAL SCIENCE 
QUARTERLY 


THE CAREER OF MR. ASQUITH 


MM” ASQUITH’S career is an illustration of the strength 


and weakness of the English government in its sys- 

tem of selecting men for leadership. That system is 
one which tends to bring to the front benches the man most 
capable of defending his party in parliamentary debate. That 
man is likely to govern England who proves most expert in 
framing and arranging arguments and in using them at the 
right time. He must have the further gift of being able to 
keep the different groups within a party working together 
towards a program. If in addition he is a successful adminis- 
trator of a department, so much the better. 

These tests Mr. Asquith meets better than any Englishman 
of his day. No one in England can offer more convincing 
reasons, few have been so competent in departmental manage- 
ment, no one better than he can keep strong-willed men with 
variant purposes working together. By all the rules of the 
political game, as the English have played it, he is their leader. 
Yet those rules, evolved through hundreds of years of political 
practice, have two shortcomings: they are not so devised as to 
sweep up all the best talent of the country; they emphasize 
certain characteristics of leadership and overlook others, such 
as initiative and independence. It may well be admitted that 
men who are the most alert and cogent in argument, and who 
have shown themselves masters of departmental details, are 
likely to have other qualities of leadership. But they are not 
necessarily men of imagination and action. One may wonder 
whether the English system of promotion would have given a 


chance to Oliver Cromwell, to Bismarck, to Cavour, or Wash- 
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ington. It has given Mr. Asquith his chance, because he has 
those qualities which the system calls for and his defects are 
those the system is most likely to overlook. 

The story of Mr. Asquith’s political career is the story of the 
progress of one fitted by gifts and training to promote the suc- 
cess of the Liberal party. Sprung from Nonconformist stock, 
trained in a London preparatory school, where he learned to 
write good Latin prose and to observe the life of the city, he 
went to Oxford where he became president of the well-known 
Oxford debating society, the Union, and won prophecies of 
future greatness from the great Jowett. From the University 
he went to Lincoln’s Inn, and after his course there he entered 
upon what was for years a lean law practice. In 1886 he went 
to Parliament from East Fifeshire as a Home-Ruler and sup- 
porter of Mr. Gladstone. His first speech was a slashing attack 
upon the Balfourian policy of coercion in Ireland, an attack that 
won praise from Mr. Chamberlain who followed him. From 
the first he had the gift of compressed statement and apt 
phrase. Several of his earlier speeches dealt with Irish policy, 
and his connection as a barrister with the case of the Parnell 
forgeries gave his words authority. On most questions it was 
evident that his camp was with the radicals. In 1889 he sup- 
ported the payment of members of Parliament, and in 1892 he 
urged that the unearned increment of land should become the 
property of the community. He was nevertheless able to im- 
press his elders. As early as 1887 the discerning George 
Meredith marked him out as among Gladstone’s ablest lieuten- 
ants. He won Gladstone’s favor and was picked to move the 
vote of want of confidence by which the Unionist party was 
turned out in 1892. Already marked by some as future Lib- 
eral leader, he received from Gladstone the office of home sec- 
retary. Few men of his traditions and social background have 
arrived so quickly at cabinet rank. 

As home secretary he gained public attention by his firmness 
in enforcing the laws. That those laws happened to interfere 
with rioting strikers and Irish dynamiters was a misfortune for 
one with his record of sympathy for labor and goodwill 
towards Ireland; but although denounced by Keir Hardie 
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and the Irish party he won the approval of the country. 
He found work more congenial in social reforms. An Em- 
ployers’ Liability Bill which he introduced was thwarted by 
amendments in the Lords, but he was able to put through 
legislation dealing with accidents to workmen and with fac- 
tory conditions. Yet he accomplished his ends more by ad- 
ministration than by legislation. He investigated the evils in 
the white-lead, the linen, and other dangerous occupations, and 
laid down certain general principles which have been followed 
by employers and employed since. He increased the number 
of inspectors, codrdinated their work, introduced female inspec- 
tors, and followed up closely the reports upon conditions of 
work. Not in words alone, but in practice, he was evidently 
committed to faith in state supervision of labor. It was a faith 
far removed from the Manchester-school /atssez faire in which 
as a good Liberal he had been reared and to which his chief 
still clung. 

When Rosebery succeeded Gladstone in 1894 Mr. Asquith’s 
position seemed assured. On the Turkish question he agreed 
with Rosebery rather than with Gladstone, and Rosebery would 
have been pleased had Asquith been chosen as his successor in 
the leadership of the party in 1896. But as a matter of fact 
Mr. Asquith’s influence for some years was destined to be less 
than it had been. He had neither the influential connections 
nor long record of party prominence that belonged to Sir Wil- 
liam Vernon Harcourt, who fell heir to the place, and who 
looked with much less favor upon Asquith than had Gladstone. 
Nor was his fortune bettered under Sir Henry Campbell—Ban- 
nerman, who in 1899 succeeded Harcourt. Sir Henry declared 
the South-African war a blunder, and in saying so spoke no — 
doubt for the bulk of the party. Mr. Asquith, in company with 
Sir Edward Grey, at all times his political partner, agreed with 
Lord Rosebery in supporting the war. When the struggle was 
over, Mr. Asquith spoke out loud and clear against restoring 
independence to the Boers. He was in consequence given a 
dinner by those in the party who were beginning to call them- 
selves Liberal Imperialists, and that dinner might well have re- 
sulted in party cleavage had it not been for Mr. Asquith’s tact 
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and care, while reserving freedom of opinion, to maintain party 
unity. He was not seeking to emphasize differences, but he did 
regard it as bad politics to allow the Conservative party to ex- 
ploit for itself imperial interests. He believed in holding the 
Empire together at all hazards, but he believed as well in giving 
its separate parts self-government, even after rebellion; and he 
aspired to see the Liberal party accept such belief. Imperial 
unity he has preached at all times, and with it local autonomy. 

In 1902, with his own party at loggerheads and the Unionists 
returned to power, Mr. Asquith could hardly have regarded 
his own political future as bright. He could not foresee the 
uses of adversaries. Within a year Mr. Chamberlain upset the 
political equilibrium with his program of a preferential tariff 
for Britain and her colonies. In so doing he rent asunder his 
own party and rallied the Liberals to their old battle-cry of free 
trade. None loved that cry better than Mr. Asquith who, as a 
young lawyer, had given university-extension lectures on eco- 
nomics; he understood the tariff in all its intricacies as Mr. 
Chamberlain had never done. From one end of England to 
the other he followed Mr. Chamberlain, exposing his fallacies, 
making a thrust here and a drive there, until the political situ- 
ation assumed the aspect of a great duel. Mr. Asquith had 
none of the arts of the advertiser, but his skill in argument 
proved the best of advertising. When in December of 1905 
Mr. Balfour resigned from a divided party and Sir Henry Camp- 
bell-Bannerman was invited to forma ministry, Mr. Asquith 
had fairly won the place next to the Prime Minister. 

As a young member of Parliament and as home secretary, 
Mr. Asquith had been reckoned a radical. As chancellor of 
the exchequer, he was still a radical, but with a difference. 
He was now a man who paid off debt, paid off indeed 
447,000,000 in three years. Not all the credit of course can 
go to Mr. Asquith. The continuous improvement in business 
conditions during most of the time when he held office ac- 
counted for unexpected revenues. Yet there can be no doubt 
that Mr. Asquith made many wise, if a few unwise, economies. 
Not until his second budget, that of 1907, did Mr. Asquith’s 
financial policy tend to become involved in a policy of social 
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reform. In that year he made a difference between earned and 
unearned incomes by lowering the tax on earned incomes under 
£2000 by 3 d. in the pound. He graduated death duties to a 
higher scale, and he announced that the following year would 
see a start made on old-age pensions. When he brought the 
plan forward in the next year, he estimated that in its barest 
form it would require at first 46,000,000 annually, and presently 
more. He proposed to spend, during what was left of 1908, 
but one-fifth of that sum. Where was the money to be found 
for the year after? Hedid not say. He admitted that the navy 
would need larger appropriations; but instead of saving for it 
he had taken half the duty off sugar and in his first budget re- 
moved the export duty on coal, that the principles of free trade 
might not be forgotten. Where was Mr. Asquith leading? Was 
he preparing the way for new and extortionate taxes upon wealth ? 
He had said no word about initiating taxes on ground values; he 
had said nothing about adding to the income tax. Indeed back 
in 1906 he had implied that the limit of income taxes was about 
reached. Nevertheless he did throw out the suggestion that 
the funds for paying debt might be drawn upon for old-age 
pensions; but further ways of getting money he did not indi- 
cate, although he had talked of a budget planned for several 
years in advance. Either Mr. Asquith had in mind new and 
far-reaching forms of radical taxation which he was not yet 
ready to explain, but would bring forward at the proper time, 
or he was taking chances on continued prosperity. In the light 
of his later career it may be suspected that he was taking 
chances. 

Mr. Asquith’s succession to the premiership came in April 
of 1908 on the retirement of Sir Henry Campbell-Bannerman. 
He made few important changes in the membership of the 
cabinet. It was hard to improve upon a group that included 
Richard Haldane, John Morley, Sir Edward Grey, James Bryce, 
the Earl of Crewe, Lloyd George, Winston Churchill and John 
Burns. Some re-arrangements he did make. He is said to 
have offered the chancellorship of the exchequer to Morley. 
What chances of history rest upon the fact that Morley did not 
accept and that Lloyd George took the place! Mr. Asquith 
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strengthened a distinguished cabinet. And the changes that 
he made from 1908 to 1914 served still further to give driving 
force as well as radical intent to the group. Montagu, Samuel, 
Simon and Masterman were among the able young lieutenants 
whom the Prime Minister promoted. 

The question of the House of Lords soon became the crucial 
question of the new ministry. To understand why, it is neces- 
sary to go back to the period when the Liberal party came into 
power in February, 1906, pledged to pass an Education Act 
which was to render state-supported schools less sectarian. A 
second bill offered early in 1908 as a compromise with the Con- 
servatives had to be dropped, and a third bill which was intro- 
duced soon after Mr. Asquith became prime minister was at 
length given up. Its failure Mr. Asquith called the heaviest 
disappointment of his political life. Almost as bitter a disap- 
pointment was awaiting him in the rejection by the Lords of a 
Licensing Bill, a moderate temperance measure to which Mr. 
Asquith had long been committed. A third great Liberal 
measure, the Plural Voting Bill, in which it had been proposed 
to limit a man with several residences to one place of voting, 
was defeated because the Conservative party could depend 
upon the Lords. 

What was the Liberal party to do next? It could not go on 
indefinitely bringing forward measures for the Peers to reject. 
To many it seemed that the time had come to submit the ques- 
tion of the Lords to the people. Indeed two hundred and 
twenty Liberal members signed, and presented to the Prime 
Minister, a memorial to that effect. They referred to Glad- 
stone’s farewell speech of March, 1894, in which he had declared 
the issue of the Lords the most important one in English poli- 
tics, and urged Mr. Asquith to translate Gladstone’s word into 
action at the earliest possible moment. The Premier answered 
them at a dinner given by the National Liberal Club on Decem- 
ber 11,1908. He declared, after reviewing the history of three 
years of Liberal government, that the Liberals must regard the 
Lords’ veto as the dominant issue in politics. To appeal to the 
country at this point, however, he went on to say, was to give 
the Conservatives the choice of the occasion and time of dis- 
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solution. The Liberal party needed simplification of issues. 
He promised that they should not have a colorless program, 
and remarked incidentally that the task of the Chancellor of the 
Exchequer was severe. 

The Premier’s reference to the task of the Chancellor was 
significant. Already the scheme for the budget of 1909 was 
in preparation. No piece of political strategy since Disraeli’s 
Reform Bill of 1867 was so well conceived. That budget, de- 
signed to put the burden of increasing bills upon the rich, taxed 
undeveloped land and the unearned increase in land values, 
imposed more heavily graduated land taxes, and raised the 
legacy duties to a much higher point. It was a scheme of 
finance that its enemies called a revolution and that was ad- 
mitted by its friends to be directed against one class. Conserv- 
ative city financiers who had been gradually gaining confidence 
in Mr. Asquith were taken off guard. What had led the budg- 
eteer of 1906-08 to consent to such a measure? They might 
have remembered that in 1907, by making a difference between 
earned and unearned incomes and by raising the death duties, 
Mr. Asquith had in a sense pointed the way to the new minister 
of finance. Yet the Lloyd-George budget of 1909 carried Mr. 
Asquith’s policies so much farther and instituted such radical 
innovations that it was hard to account for Mr. Asquith’s sup- 
port of them. Had the Prime Minister been stampeded by the 
Welsh demagogue who, soon after he became chancellor of the 
exchequer, had alluded to the “‘ hen-roosts” he intended to 
rob? Orwas he uncovering a long cherished, if lately hidden, 
radicalism ? 

Probably neither conjecture is wholly correct. New circum- 
stances alter not only cases but men. The government was 
having to find £20,000,000 more to pay for old-age pensions 
and for extra dreadnoughts to meet Germany’s accelerated 
naval program. The time had come to talk of a tariff or to 
open new fields of taxation. Mr. Asquith naturally preferred 
the latter expedient, especially when he saw a political advan- 
tage to be gained. Here was a bold new proposal, likely to be 
more popular than either the education or the licensing ques- 
tions, a fresh issue to set against the somewhat shopworn tariff- 
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reform proposal. Here was a chance to get what was really a 
piece of radical social legislation through the Lords. Financial 
. legislation was the province of the Commons, and the Lords 
could not say nay. Or, if they did, they would put themselves 
forever in the wrong. That as a matter of fact the Peers would 
interfere and overturn precedent by throwing out the budget, 
Mr. Asquith must sometimes have suspected. The trap was too 
good a one not to be laid. It was Lloyd George who said that 
the “ artillery had been maneuvered into position.” The phrase 
was a happy one. But it was not the coiner of that phrase who 
alone deserved the credit for the arrangement of artillery— 
though his part was no small one. Mr. Lloyd George would 
have gone to the country long before when the Education Bill 
was rejected. It was Mr. Asquith who held out for the Fabian 
policy and at length, not without the help of the Chancellor’s 
radical devices, hit upon the means of leading a successful 
assault against the Lords. 

The Lords rejected the budget, as had been anticipated. 
The scene of wild hilarity in the cabinet when the action of the 
Lords became known gave Punch the chance for one of its hap- 
piest cartoons. Mr. Asquith’s face bore the smile of ineffable 
satisfaction. The Prime Minister now had the game in hand. 
He gave notice that the Liberal party would go to the country 
upon the issue not only of the budget but of the Lords’ veto. 
The elections of January, 1910, gave him a safe if reduced 
majority, and he introduced in resolutions the scheme for a 
veto. It was an old device, none of Mr. Asquith’s invention, 
one that had been suggested by John Bright, and before him 
by James Mill as early as 1835. If the Upper House rejected 
a measure twice it was to become law on the third passage by 
the Commons provided that an interval of two years had 
elapsed. It seems a pity that Mr. Asquith did not lay the axe 
to the root of the tree. Had he destroyed entirely the veto of 
the Lords, he would have saved himself much trouble and 
found it no harder to put his measure through. But Mr. As- 
quith was never a voyager upon uncharted seas. His mission 
was to fulfil the law and the prophets of Liberalism. He did 
indeed promise a scheme for the reconstitution of the Upper 
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House; but that promise, because there were other matters 
more pressing, and partly because he had no good precedent or 
party policy to follow, he has never carried out. When the 
resolutions for curtailing the Lords’ veto were rejected, Mr. As- 
quith made ready to follow the good precedent of 1832 and to 
ask the King to create enough new peers to pass the measure. 
But in this instance it was not a few but five hundred that would 
have to be created. The series of steps by which Mr. Asquith, 
after more than a year’s struggle, forced the hand of the Lords 
it is not necessary to trace. It was done according to the rules. 
There was indeed in consequence of the suspension of political 
hostilities that followed Edward VII's death a futile effort to find 
a compromise. Mr. Asquith should have realized that there 
could be no compromise that did not sacrifice the end to be 
gained. The “Conference” was possibly a wrong move. Every 
other step was wisely taken and with due consideration for the 
King. The upshot was that the Lords were forced to accept 
the limitation of their powers. 

Mr. Asquith’s victory was a notable one. Not by vision or 
daring but by cautious and adroit procedure he had gained 
what his party long desired and most needed. He had won the 
most significant constitutional victory since 1832. If he had 
entered into the fruits of others’ labor, his must nevertheless be 
much of the credit. He had done what Gladstone only 
dreamed of. And he was now intent upon new radical schemes 
that would have alarmed Gladstone. The new members of the 
cabinet were radicals; the program of the government looked 
to social legislation of a most advanced kind. The year of the 
Parliament Act saw Workingmen’s Insurance a law and Mr. 
Lloyd George was being allowed to follow to the utmost his 
bent for social reform. Mr. Asquith was back upon his earlier 
trail. 

It has been said that Mr. Asquith believed in local autonomy. 
That creed he had been willing to apply to Ireland from tiie 
time he had entered Parliament. As home secretary his speeches 
had drawn more fire from opposition benches than those of anv 
other member unless those of Gladstone himself. Home Rule 
for Ireland with him was merely a part of the broader concep- 
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tion of Home Rule All Round, or Devolution. If he did not 
invent it, he was the first, so far as the writer knows, to give 
political currency to that notion. It fitted into his deepest 
political and historical philosophy. He has never grown weary 
of tracing the fall of empires to the failure of local government. 
His general scheme met the needs of an overworked parliament 
so well that it won wide favor at the time, though it must be 
said that, in the course of twenty years’ discussion since, it has 
not made that political headway which might have been pre- 
dicted. But with all Mr. Asquith’s enthusiasm for local gov- 
ernment he must have felt a certain lukewarmness about its 
application to Ireland. There is fairly good authority for the 
statemeat that Parnell about this time in conversation with a 
follower prophesied greatness for the young Asquith, not with- 
out a tone of regret, because, as he said, Asquith did not really 
care about Home Rule, and would not, if he should become 
prime minister, press for it. 

For years it looked as if Parnell were not farwrong. During 
the long period of opposition from 1895 to 1905 Mr. Asquith’s 
interest in Home Rule waned. In 1898 he declared that the 
Liberal party should be independent of the Irish Party and 
ought not to “ higgle” for votes. In 1902 he wrote to the 
Liberal Association in his own constituency that Home Rule 
had failed because of the rooted repugnance of a large majority 
of the people of England to the creation of a legislative body 
in Dublin. ‘We must ask ourselves this practical question: Is 
it to be a part of the policy and program of our party to intro- 
duce a bill for Home Rule? The answer is, in my judgment, no. 
To recognize facts is... common sense.” It is a characteristic 
utterance of Mr. Asquith. Like Roosevelt he is a “ practical 
man.” The Irish question, he believed, would have to be dealt 
with in stages. In the autumn of 1905 when the Liberals were 
on the verge of power, Sir Henry Campbell-Bannerman, the heir- 
apparent of the premiership, proclaimed his hearty adherence 
to Home Rule and precipitated a crisis in the party. In con- 
sequence Lord Rosebery dropped out of Liberal councils. Mr. 
Asquith and Sir Edward Grey sought to pour oil on the 
troubled waters. Both made it clear that Home Rule would 
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not form a part of the program of the next government. When 
Mr. Asquith assumed the chancellorship of the exchequer, he 
reaffirmed that understanding and announced that if the min- 
isterial program were found to be inconsistent with any pledge 
he had given he would resign. 

By 1911 the Liberal party had come to that position where 
Home Rule was the next move. Before the first election of 
1910 the Prime Minister had indicated that the settlement of 
the Irish question would follow the Parliament Act. The Lib- 
eral party now needed Irish support and must “ higgle” for 
votes. It is easy to say that Mr. Asquith might have resigned 
rather than to have gone back upon previous utterances. But 
Mr. Asquith had always, as we have seen, believed in the gen- 
eral policy of which Home Rule was a part. His chief objection 
had been that of a politician who refused to go beyond public 
sentiment. Political considerations now forced him forward. 
Not to have gone forward would have imperiled the Parlia- 
ment Act. Not until that new piece of constitution had been 
put to use, could Mr. Asquith be sure that he had broken the 
back of the Lords’ power. In the clutch of such a situation he 
pledged himself to Ireland. 

With the introduction of the Home Rule Bill of 1912 he un- 
dertook a campaign more difficult than any Gladstone ever 
fought. He proposed to give Ireland a Senate and a House of 
Commons with power to make laws for the government of Ire- 
land. The crown, the question of peace and war, the army and 
the navy, and certain other matters such as old-age pensions 
were to be excluded from the control of the Irish Parliament, 
which was also forbidden to pass any laws giving any advantage 
to any religion. That Protestant Ulster might be still further 
protected, the Lord Lieutenant was given a right to withhold 
or postpone assent to all laws passed by the Irish Parliament, 
such right being subject to instructions from the imperial 
executive. And, further, the imperial Parliament had always 
the right to annul any law passed by the Parliament at Dub- 
lin. To an outsider the bill seems fair enough. But it was 
impossible to make a bill which should satisfy the two par- 
ties in Ireland. The Ulstermen would accept no Home Rule 
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measure that included Ulster, the Nationalists were interested 
in no bill that left Ulster out. The Home Rule Bill, even 
though it safeguarded Ulster, meant an explosion. Sooner or 
later—whether Mr. Asquith had become prime minister or not 
—it was predestined by those gods who have the oversight of 
politics that the Liberal party should suffer deeply for its ad- 
herence to a cause so involved with bitter religious feelings and 
historic antagonisms. Hence it would not be fair to lay up 
against Mr. Asquith all the political confusion that followed the 
bill of 1912. Yet it is clear that Mr. Asquith started with too 
many concessions. From political expediency alone it would 
have been better to have reserved some for later use. 

For the opposition had a lever that was sure to force even- 
tual concessions. When Sir Edward Carson, with the ardent 
codperation of a conservative class grown desperate to undo 
the party of social reform, began to bring forward the spectre 
of Irish rebellion, Mr. Asquith indicated that proposals for the 
special treatment of Ulster might be considered. When the 
Home Rule Bill was offered for the third time in 1914 and 
Ulstermen were arming and drilling and bringing in rifles, 
Mr. Asquith let it be known that an Amending Bill that 
allowed any county in Ulster that so voted, to exclude itself 
for six years, would follow the passage of the measure. When 
officers in the army resigned and Sir Edward Carson set 
up the skeleton of a provisional government in Ulster, it was 
reported that Mr. Asquith’s government was prepared to give 
up the six-years’ time limit and to add to the part of Ireland 
to be excluded parts of two more counties. The upshot was 
that Mr. Asquith was completely outmaneuvered. He had re- 
treated until there was little left to guard. He should never 
have introduced the Amending Bill until he had assurances 
from the other side that it would be accepted as a compromise ; 
he should have stopped the almost public importation of rifles, 
the arming and the drilling. He should have used the “strong 
hand” in the army. He has always been a “ cunctator”; he 
has always been ready to ‘wait and see.” In this affair he 
waited too long, waited until Ulster was thoroughly aroused and 
prepared. By a waiting and conciliatory policy he played into 
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Carson’s hands and got things into an inextricable mess. He 
endangered peace, roused resistance in the army, and lost most 
of what he started out to get. 

In the matter of foreign policy, Mr. Asquith’s record has 
been more consistent. One of the first to urge better relations 
with Russia, as early as 1899, when Russia and Britain were 
watching one another in Afghanistan and along the Indian 
frontier, he was never troubled by the dislike of Russian political 
methods prevalent among extreme radicals. Russia and Britain 
were, he believed, the “‘ trustees of the future of Asia.” For 
that reason he supported Sir Edward Grey’s Russophile policy, 
even when it led to the arrangement about Persia. Towards 
France he was quite as friendly. Several years before Lord 
Lansdowne had reached out hands to the neighbor across the 
Channel, he had urged closer relations with her. About Ger- 
many he had always been chary of speech, but, at a time when 
alliance with Germany was talked about, he had said that 
Germany’s colonial aspirations precluded her friendship with 
England. It was most discreetly worded. ‘If we worked with 
her, we should be brought into conflict with other powers in 
various parts of the world.” On the general aspects of foreign 
policy Mr. Asquith was so much a Liberal Imperialist that he 
often found himself out of touch with most of his party. He 
was so much a believer in the ‘superiority of disciplined 
strength” over the ‘untrained intelligence of undeveloped 
races,” that he was ready to see Britain keep what she had. 
He had disliked the move on Wei-Hai-Wei because he believed 
in the open door in China, and no doubt also because he was 
always doubtful of further expansion. But he was willing to 
see Britain hold on to what she had and was not in favor of a 
“scuttle” either in Egypt or the Soudan. He was inclined 
to censure Lord Salisbury for having yielded so much to the 
United States in the Venezuelan affair; he insisted again and 
again that England was not making her influence felt as she 
might in Eastern policy. 

It is hard to understand how a man with such views failed to 
perceive Germany’s aggressive intentions. Mr. Asquith cher- 
ished no illusions as to future peace. He was not given to 
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hopefulness about Hague conferences. Only about the pur- 
poses of Germany was he incurably optimistic. No one better 
than he could know how often and earnestly the English gov- 
ernment had made overtures to Germany for better relations 
and had been courteously but firmly turned down. Had he 
reflected at all he might have realized that Berlin showed itself 
complaisant and willing to discuss better relations just once be- 
tween 1906 and 1914, that is, before the second election of 
1910. That well-timed exhibition of friendliness he took at 
its face value, only to be later disillusioned. He seemed unaware 
that Germany was playing politics to strengthen the party 
that proclaimed the absence of danger. A man of the hour, 
who neither examined the past nor looked far into the future, 
Mr. Asquith failed to grasp the plans of the wett-ausschauende 
Prussians. Today it is hard to excuse him. Why did he tol- 
erate economies on the army? Why did he accept in good 
faith the assurances of Germany that she was accelerating her 
naval program merely to protect her commerce? Why did he 
continue to tell England that relations were growing steadily 
better? No doubt it was his part as prime minister to put a 
good face on things lest they become worse. But his optimistic 
phrases seem unfortunately to have been spoken with sincerity 
and conviction. Today they sound like the fiddlings of an 
ancient emperor. Mr. Asquith must have believed the Triple 
Entente a combination too strong for Germany to attack. Vain 
faith and courage vain. 

On one condition Mr. Asquith might have been excusable. 
It is possible sometimes in dreaming over the might-have-beens 
of the last ten years to conceive a statesman of imagination and 
independence who would have said: ‘‘ We have a large part of 
the world; let us give Germany her chance. Let her lay rails 
through Bagdad to Basra, let her perhaps have part of Persia, 
let her be liberally treated in Africa. As for the Monroe Doc- 
trine, what is that to us? Let Germany take what she can in 
South America.” The statesman with such a policy need not, 
* could not, indeed, have been a cautious Little-Englander desiring 
to avoid trouble; he must rather have been a man anxious for 
England’s greatness on all seas, but anxious to make that great- 
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ness more secure by giving her most powerful rival a field for 
expansion. Such a policy would of course have ignored the 
real danger that Germany grown great would have merely be- 
come the greater bully; that, given her place in the sun, she 
would have demanded all the sunlight. To allow Germany, for 
example, to reach the Persian Gulf was to endanger England’s 
hold on India. And there was another risk, that of flying from 
old and dependable friends to those they knew not of. For it 
would not have been possible to give Germany what she deemed 
her legitimate claims save partly at the expense of France and 
Russia. And that might well have seemed to many like putting 
money on the wrong horse, to use Lord Salisbury’s famous 
figure about another foreign policy. In any case such a policy 
would have been playing with fire. Mr. Asquith and the mas- 
terful if not imaginative foreign secretary whose foreign policy 
was only possible through Mr. Asquith’s strong support cannot 
be severely censured for following the traditional lines of policy, 
save that they ought to have realized that it meant danger from 
across the North Sea. 

By 1911 he had learnt the truth to jingoes long patent. The 
seriousness of the Agadir incident he never sought to minimize. 
That Germany’s high-handed action at that time burnt a deep 
impression upon him is evident from his course since. The 
Little-Englanders got scant hearing after that. Mr. Lloyd 
George’s schemes of social reform had to be pruned to make 
way for Winston Churchill’s naval program, and the most 
aggressive personality in the cabinet walked out of No. 10 
Downing Street with the First Lord of the Admiralty in token 
of codperation. 

This does not mean that Mr. Asquith had lost his earlier 
interest. Had his epitaph been written at the end of July, 
1914, it would have been that of a great social reformer. He 
had made old-age pensions a fact, he had put upon the books 
workingman’s insurance, payment of members, and Welsh Dis- 
establishment, he had created labor exchanges, and—greatest 
accomplishment of all—he had clipped the wings of the Lords. 
In spite of the bitterest opposition, he had driven the chariot of 
Liberalism over its enemies. Long deferred hopes of the party 

















POLITICAL SCIENCE QUARTERLY 





376 [Vor. XXXI 


he had brought to fruition. He had gone further and delivered 
England into the hands of the radicals. And all this he had done 
without Gladstone’s high enthusiasm or appeal to the moral 
yearnings of the public. By pure force of intellectual superior- 
ity, by an almost unmatched ability in surrounding himself with 
strong subordinates and in keeping them together, he had done 
more in six years than most leaders have been able to do ina 





life-time. 

His achievement may be looked at in another way, by specu- 
lating on what would have happened had he not been prime 
minister. It is at least a good guess that Lloyd George and the 
radicals would never have had their way. The Whig element 
in the Liberal party was still too powerful. Had not Mr. As- 
quith pointed out to those conservative Liberals who still held 
the balance of power within the party the chance to cenvert a 
stalemate into a check and brilliant attack by the budget of 
1909, he could not have gained their support for the social- 
democratic measures that followed. It may be ventured further 
that the story of English foreign policy would have been a dif- 
ferent one. It is probable that Morley or some other leader 
equally afraid of continental complications would have headed 
the cabinet. Whether any Liberal other than Asquith could 
have held together the divergent elements in the party may 
well be doubted. Had such a leader, however, been able to 
retain office, we may be reasonably sure that Sir Edward Grey 
would never have been able to secure carte blanche for his firm 
support of France in 1911. England would have stood aside 
in 1914 and might have seen France torn to pieces and have 
had to take her turn ten or fifteen years later, single-handed. 
That England finds herself today fighting with strong allies is 
perhaps due to the fact that a Liberal Imperialist has been at 
the head of her cabinet. The chances of history are beyond 
enumeration. 

Mr. Asquith’s limitations can be recognized. He has labored 
under the handicap of being an intellectual. Few men, if any, 
in the English-speaking world can make speeches so convinc- 
ing and satisfying to the mind. Yet these speeches fail to 
move the public. Restrained and a bit cold, he has none of 
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the engaging quality of Woodrow Wilson. If he has great emo- 
tions, he never shows them to the public; he has no bursts of 
political passion, like those of Gladstone. He cannot rouse the 
moral excitement that seeks an outlet in Nonconformist breasts. 
He cannot in an emergency, such as that of the early months 
of 1914, when the bye-elections were going badly, swing public 
sentiment around. He holds his place by the sufferance of 
Wells’s four thousand, not by that of the people. He is not 
what every great leader of Liberalism needs to be, a crusader. 

It is characteristic of such a temperament that it should be 
overly cautious. It is perhaps a quality rather than a defect of 
his character. Mr. Asquith does not move people. But they 
deem him safe and reliable. Yet, to those who judge more 
narrowly, that caution has often seemed a weakness. He sees 
only the next move. One step enough for him. His single 
piece of political daring was the outgrowth of the most consid- 
ered procedure. And when the Irish tangle called aloud for 
some bold stroke such perhaps as a plan of Devolution at once 
—it is not wholly easy to suggest what that bold stroke should 
have been—he could only offer further compromise. It is 
doubtless a characteristic of this caution that he has always had 
too much confidence that a way could be found out of political 
difficulties; he has always been too prone to offer the chance 
for an arrangement. It is a quality no doubt that has enabled 
him many times to keep the cabinet together, but it has been a 
weakness in dealing with his political opponents. On the edu- 
cation question he lost support and a strong position by his 
desire to be fair. The Franchise Bill, a most important measure 
for the party, he had to let go because he had allowed it to be- 
come entangled with woman-suffrage amendments which he did 
not favor, but which from a certain sweet reasonableness he had 
permitted to be offered with the bill. On the Irish question it 
has been seen that his conciliatory spirit allowed the Ulstermen 
to get the best of him. 

A more serious limitation, and yet one allied to his want of 
daring, lies in his lack of imagination. He has followed the 
blazed trail of Liberal policy nor turned from it by a hair’s 
breadth. No new thing has he ever invented, unless it be Home 
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Rule All Round, and that he merely threw out as a suggestion. 
It is true that during his lifetime the Liberal party has turned 
from the Manchester doctrines to a kinder philosophy of eco- 
nomics. But it has not been his doing. Rather he has moved 
with the party, with the forward part of it. His has not been 
the highest leadership of those who foresee the right course and 
drive parties willy-nilly into following. Quite otherwise, he has 
understood the way the party would go and has led. Perhaps 
that is all we can ask of our modern political masters. Perhaps 
democracies have become too massive, too inevitable in their 
movements to be susceptible of real guidance; perhaps what 
they demand are men quickest to guess their inclinations and 
give concrete expression to them. It may be we have come to 
that pass where we shall call that man the greatest statesman 
who proves the greatest opportunist. Mr. Asquith has been 
essentially an opportunist—for his party. He has served his 
party. He has loved Liberalism. 

Years ago after the struggle over the Parliament Act he looked 
weary and grownold. Then came the wracking fight for Home 
Rule. At the end of that Mr. Asquith might well have sought 
those quiet seats which the fates are said to prepare for those 
who have gone through many chances of fortune. The fates 
were not sokind. He had to gird himself anew and lead Britain 
in her desperate fight against the onrush of the Prussian. Wars 
have not seldom proven the undoing of the grea’. No one has 
forgotten how the younger Pitt, successful in great undertakings, 
found himself overmatched by Bc zaparte, and went out to Put- 
ney to die, a baffled man. It is one of the shortcomings of 
democracy that it must put politically trained men at directing 
wars. About Mr. Asquith’s part in the war it is yet too early 
to render an assured verdict. When the war began, men who 
had watched the career of the Prime Minister had a good deal 
of confidence in him. Was he not “ Asquith the Achiever”? 
Did he not know men? Had he not the knack of putting them 
to use? He had qualities that had stood him well in a time of 
peace. The two years of the war have not changed the im- 
pression that in some ways Mr. Asquith is fitted to lead Eng- 
land, even in a time of emergency. When the Coalition gov- 
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ernment took the place of the Liberal, it became evident that his 
cunning had not deserted him. The ablest leaders of the 
Unionist party were put in important places while others that 
had to be recognized were placed where they could do the least 
harm. The storm over conscription he has weathered with little 
loss. The Irish rebellion has proved a flash in the pan and, at 
this writing, it looks as if Mr. Asquith might come nearer to 
making a settlement in Ireland than ever before. In many 
other matters he has been abundantly able to justify the course 
of the government. Nevertheless, many men, while recognizing 
the defences and excuses offered, while realizing that Britain has 
done wonderful things in a short space of time, feel that her 
leaders have lacked foresight, have exhibited little of that high 
imagination which war relentlessly demands. The Antwerp 
expedition can be defended. The Dardanelles attempt may 
have been worth the trying. But the leaders of Britain should 
have foreseen the munitions problem, they should have antici- 
pated the Serbian drive, and they should have managed the 
Balkan diplomacy better. 

Yet the English have seldom started so well in war. Mr. 
Asquith has met the sudden problems of such a time better 
than most politicians raised up by democracy. He is not the 
ideal leader of a nation in arms. Few if any such leaders have 
as yet emerged in this war anywhere. So far as England is 
concerned that ideal leader does not seem to be in sight. Cer- 
tainly he is not Lloyd George. If the war should fora long time 
go wrong, no doubta discontented public will visit the blame on 
Mr. Asquith’s head and forget for a while his great services. 
If he should despite some blunders carry affairs to victory—he 
has a habit of doing that—the English, glad to have muddled 
through, will give him an earldom and later carve his name on 
the Abbey stones; they will rate him in history with Chatham. 
That is the way things go. 

WALLACE NOTESTEIN. 
UNIVERSITY OF MINNESOTA. 











THE RUSSIAN OFFER OF MEDIATION IN THE 
WAR OF 1812 


HE main facts connected with the offer of Alexander I 
to mediate between England and America in the war 
of 1812 are well known. There seems, however, to be 

some uncertainty as to the part played by the Russian diplo- 
matists, in particular by the Chancellor Romanzoff. It has 
generally been suspected that the Emperor and his minister 
were not of one mind in this affair, but the inside history of 
their misunderstandings has never been told. This working at 
cross purposes caused confusion and irritation for which Roman- 
zoff has been blamed. Lord Walpole openly and deliberately ac- 
cused him of duplicity, and the American commissioners were 
at times strongly inclined to question his veracity. Appear- 
ances were against him and he knew it. It would have been 
easy enough to clear himself of these unjust charges and sus- 
picions had it not been for his official position and the honor of 
his master. The account of the negotiation is important, not 
only for students of American history, but for those of Euro- 
pean history as well, because it throws light on the policies and 
methods of Alexander I. 

The conflict which broke out between England and America 
in 1812 caused Alexander considerable anxiety; one of the 
belligerents was a political ally and the other a commercial 
friend. A struggle between them would weaken both and 
might lead to an alliance between France and the United States, 
a situation which must be prevented. Under the circumstances 
it is easy to understand why Alexander was eager to bring the 
two parties together in order to help them settle their differ- 
ences. He discussed the subject with Romanzoff, as was to be 
expected. The Chancellor questioned whether England would 
be willing to admit a third party into the dispute and attempted, 
as gently as he could, to dissuade the Emperor from putting 
his plan into execution. Seeing, however, that he was deter- 


mined, Romanzoff suggested that before a formal offer of medi- 
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ation was made to the United States it would be well to ascertain 
England’s attitude on the subject. Alexander would not agree 
to this proposal; and requested that the offer be laid before 
the two belligerents at the same time.’ There was nothing left 
but to obey. It is to the credit and honor of Romanzoff that 
he at once set aside his own doubts and put his heart and soul 
into the undertaking. He realized that to bring about peace 
through the efforts of Russia would give the Emperor a high 
standing in the eyes of the world, that failure would be regarded 
as a rebuke to Russia, an abasement on the part of the United 
States, if that nation accepted the offer, and a diplomatic victory 
for Great Britain. 

With these ideas in mind, Romanzoff, on September 18, 1812, 
addressed a letter to Baron Nicolay, who was at the time at 
Copenhagen but was on the point of starting for London, direct- 
ing him to submit the offer of mediation to the English govern- 
ernment.? About the same time the Subject under consideration 
was brought directly to the attention of Lord Cathcart, the 
British representative at St. Petersburg. The American min- 
ister, John Quincy Adams, was approached on the matter on 
September 21;* and towards the end of the same month in- 
structions were prepared for Dashkov, Russian diplomatic agent 
in the United States, to bring officially before the American 
government the propositions of the Emperor.° 


' Memoirs of John Quincy Adams (Philadelphia, 1874), vol. ii, pp. 541-542. 

2 American Historical Review, vol. xx, p. 109. 

3 Memoirs of John Quincy Adams, vol. ii, p. 403. ‘ bid, 

5 Archives of the Ministry of Foreign Affairs. ‘‘ Washington,” 1812, carton 2. 
Nearly all the Russian diplomatic papers since 1801 are kept in the Archives of the 
Ministry of Foreign Affairs at Petrograd. For the period of Alexander I, the docu- 
ments are almost wholly in French. They are classified as follows. Correspondence 
between the Russian Minister of Foreign Affairs and his ministers abroad is classified 
under the name of the capital where the minister resides, as ‘* Washington,’’ ‘* Lon- 
dres’’ etc. Correspondence between the minister and the foreign diplomats in the 
Russian capital is classified under the name of the country of the diplomat, as 
‘** Etats-Unis,” ‘‘Grande-Bretagne’’ etc. Notes which pass between the Emperor 
and his ministers are labeled, ‘‘ Ministére.’’ A full account of the different archives 
in Russia with a description of the material they contain on American history will 
soon be issued by the Department of Historical Research, Carnegie Institution of 
Washington. 
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According to Dashkov’s reports, President Madison accepted 
the offer on February 24, but it was March 11 when formal 
action was taken.’ Without waiting to learn whether England 
would agree to negotiate, the President nominated three com- 
missioners to go to Russia to treat with the plenipotentiaries 
of Great Britain. 

It was near the middle of October when Nicolay took up the 
question of mediation with Lord Liverpool, the prime minister. 
Without accepting or rejecting the offer, Lord Liverpool said 
that Admiral Warren, in command of the English fleet in 
America, had full power to make peace with the United States 
and that it seemed probable that he would soon bring it about, 
and, therefore, it would perhaps be better to leave things as 
they were for the time being.2, On November 18, Castlereagh, 
foreign secretary, acknowledged Nicolay’s note and in a very 
polite way intimated “ that the intervention of a friendly power 
is not calculated to accelerate the return of peace.”3 This reply 
was not encouraging; it did not, however, close the door alto- 
gether to further negotiations. At least this was the view 
taken by Romanzoff. 

In diplomatic circles Englishmen were saying that America 
had declared war on Great Britain largely at the instigation of 
France. Thus they schemed to conceal the real issues and gain 
the sympathy of all nations opposed to Napoleon. Romanzoff 
did not believe that French influence had anything to do with the 
war; and he went to work to bring this fact home to the English 
ministry, hoping thereby to remove one of the reasons for the 
refusal of the mediation. He called in Adams on December 
7 to talk over the Franco-American situation. Adams assured 
Romanzoff that the two countries had no understanding and, 
what is more, that there was no intention on the part of the 
United States to draw any closer to France.‘ 

To get more evidence on this point the mail of the American 


' Jbid., 1813, carton 3, documents 8, 17, 18, 20. 
2 American Historical Review, vol. xx, p. 110. 
3 Archives Ministry of Foreign Affairs, ‘* Londres,” 1812, no. 12. 


* Memoirs of John Quincy Adams, vol. ii, p. 427. 
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minister was opened, not only that coming from Washington 
but also the dispatches in cypher from Paris, a key to which 
was in the possession of one of the foreign-office spies." Five 
days after the interview of December 7 a letter was sent to 
Lieven, the Russian minister in London, requesting him to 
impress upon the English government the truth that the United 
States was not tied to France, that it would be for the best inter- 
ests of Great Britain to make peace with America, and that Rus- 
sia stood ready to help in the good cause.?__In due time this com- 
munication was made to the foreign secretary. Castlereagh, 
however, was unyielding: he was firm in his opinion that 
America was dependent on France, and argued that the declara- 
tion of war against his country was zfso-facto proof of his con- 
tention; and that as soon as news from Russia [the defeat of 
Napoleon?] reached the United States, that nation would lower 
its tones A report of this conversation was written out by 
Lieven on January 26 and forwarded to St. Petersburg soon 
after. On May 25 another conference was held between the 
Russian and English diplomatists at London. Castlereagh 
spoke with great feeling. He had just heard of Dashkov’s 
offer of mediation to President Madison and was greatly dis- 
pleased. He said nothing more of French influence in the war. 
But he attempted to impress upon Lieven’s mind that the dif- 
ferences between the two warring nations were of such a char- 
acter that they could be adjusted in no other way than by direct 
negotiations at London, and that a third party could be of no 
service.* A faithful account of this interview reached Romanzoff 
on June 16. 

England’s stand on mediation could not now be misunder- 
stood. It becomes difficult to explain why, under the circum- 
stances, Romanzoff persisted in agitating the question, unless 
it was that he was influenced by an earnest desire to make 
Alexander’s plan succeed. Two days after receiving Lieven’s 


' Archives of Ministry of Foreign Affairs, ‘‘ Ministére,’’ 1813, no. 215. 
2 Jbid., ** Londres,’ 1812, no. 74. 

5 Jbid., 1813, no. 16. 

* Ibid., no. 135. 
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communication, above mentioned, the Chancellor forwarded it 
to the Emperor; at the same time he urged that the idea of 
mediation should not be given up, and that a way should be 
found to bring it about. In the course of the two following 
weeks reports came from Washington announcing the formal 
acceptance of the Russian offer by the United States, the selec- 
tion, and the departure, of the commissioners. All these docu- 
ments were hurried off to the Emperor’s headquarters on July 
4. In the letter accompanying these papers, Romanzoff, al- 
though he questioned the wisdom of the President’s hasty 
action, dwelt principally on the great good that might come of 
the mediatica, the possibility of its leading to a general peace, 
and the eagerness of the Prince Royal of Sweden to draw the 
negotiations into his hands.?, He concluded by pointing out 
that on account of the dignity of the Empire and out of respect 
for the United States it was more than ever urgent that hostili- 
ties should be brought to a close through the intervention of 
Russia. In his reply of July 18, written at Peterswalden, Alex- 
ander said: 


Iam in complete agreement with your views on mediation and I au- 
thorize you to proceed accordingly. As to the question of entertaining 
the plenipotentiaries, if Dashkov wishes it and it will have the effect he 
anticipates, why not do it? Owing, however, to our relations with 
England it is perhaps better not to present the Empress’s portrait ’’ 
[to Mrs. Madison] .° 


Gallatin and Bayard arrived at St. Petersburg on July 21 and 
called on the Chancellor three days later. On the twenty-sixth 


' Archives of Ministry of Foreign Affairs, ‘‘ Ministére,’’ 1813, no. 131. 

2 Ibid, no. 144. 

* Jbid., no. 287. ‘*J’approuve completement votre maniére d’envisager la ques- 
tion sur la mediation et je vous autorise 4 agir en consequence.” A word of expla- 
nation is necessary in regard to the subject of entertainment and portrait. It was 
Dashkov who urged that the expense of the commissioners at St. Petersburg should 
be paid by the Russian government, and that a portrait should be given to Mrs. 
Madison. Such attentions, he represented, would tickle the vanity of the Americans, 
of whom he had a very poor opinion and whom he never understood. Romanzoff 
thought it would be quite improper to do either of the things recommended, but 
the Emperor agreed with him only in part. 
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Romanzoff sent to Alexander a very favorable account of the 
meeting, of the high regard in which the Emperor was held in 
America, and reiterated ‘‘ that it would be neither for the in- 
terest nor for the dignity of the Empire to let the affair drop 
into oblivion.” * He ended his letter by asking instructions as 
to whether the envoys should be invited to join the Emperor 
or to remain at the capital and be there recognized as diplomatic 
agents. 

While writing this note, Romanzoff was unaware of the in- 
trigues going on behind his back. The acceptance or refusal 
of the Russian offer became not only a question of state policy 
but took on somewhat the form of a personal rivalry between 
Castlereagh and Romanzoff. The struggle between the two 
men was not, however, on equal terms: the Englishman had 
the confidence of the Prince Regent and the support of his 
diplomats; the Russian was neglected by his emperor and dis- 
credited by his ministers. Each of the two statesmen, although 
embarrassed by the coming of the American envoys, tried to 
turn the event to serve his purpose and to undermine his rival. 
Romanzoff felt that, since the plenipotentiaries were on the 
field, Russia was under special obligations to push forward the 
mediation; Castlereagh, on his part, argued that their presence 
offered a good opportunity to negotiate directly. To achieve 
,his object the English foreign secretary resolved to take the 
whole matter out of the hands of the Russian chancellor. For 
reasons, honorable or dishonorable, depending entirely on one’s 
point of view, Lieven lent himself to this scheme. In one of 
their conferences, Castlereagh told Lieven that the talk of medi- 
ation was standing in the way of peace in that it encouraged the 
American public to stand by President Madison and thus made 
him less amenable to reason. Great Britain suffered from the 
war far more than Russia; and if the offices of a third party 
were not acceptable it was due to the peculiar nature of the 
quarrel. To show England’s eagerness to put an end to the 
conflict, he promised to nominate, at any time, plenipotenti- 
aries to treat with the American envoys then on their way to 


1 Archives of Ministry of Foreign Affairs, ‘* Ministére,’’ 1813, no. 153. 
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Europe.t. Unquestionably it was Lieven’s duty to communi- 
cate this conversation to the Russian foreign office. Instead of 
doing so he sent a report of it, on July 16, to Nesselrode, who 
was with the Emperor, and only a week later did he forward 
a copy of the report to Romanzoff. In his reply, written 
at Peterswalden, August 9, Alexander, through Nesselrode, 
said that because his services had been declined he regarded 
the affair as ended [ous l’avions regardée comme non avenue}. 
His motives in making the offer were to save England from a 
useless and expensive war and to put an end to French intrigues 
in America. If the American commissioners should seem dis- 
posed to enter into some kind of a negotiation [megociation 
quelconque| they would be invited to go to London.? On the 
strength of these words, Lieven assured Castlereagh, and through 
him the Prince Regent, that the Emperor had withdrawn his ser- 
vices as mediator. 

We can imagine Romanzoff’s feeling as he read the copy of 
Lieven’s note of July 16 to Nesselrode. He wrote at once to 
the Emperor complaining of the action of his minister in Lon- 
don, of his lack of dignity, of his insult to the Empire and its 
minister.t While writing this he did not know that the man be- 
fore whom he was laying his grievances was exposing him to 
additional humiliations by failing to notify him of the letter 
sent to Lieven on August 9. With the Emperor’s note of July, 
18 before him, the Chancellor regarded himself as authorized 
to keep the mediation proposal in the foreground. He there- 
fore, on August 28, drew up a letter for Lieven and a note for 
Castlereagh. It was, however, intended that both of these 
documents should find their way into the hands of the foreign 
secretary. In the letter Romanzoff pointed out that the original 
causes of the war, the Orders in Council and the right of search, 
had in large part been removed since the opening of hostilities, 


1 Archives Ministry of Foreign Affairs, ‘* Londres,’’ 1813, no. 373. Among other 
things, Castlereagh advised that the American commissioners should not be permitted 
to see the Emperor. 


4 Tbid., no. 488. 
3 [bid., ** Londres’’ 1813, no. 463. 
* Jbid., ‘* Ministére,”” 1813, no. 156. 
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387 
when England revoked the one and the United States, by pass- 
ing the law of March 3, indicated a desire to approach Great 
Britain on the other. There was no longer a good reason for 
continuing the fight; and the Emperor was again ready to bring 
the belligerents together. To wait until the two parties could 
deal directly would involve a loss of valuable time, because the 
Americans would need new credentials. So far as Russia was 
concerned the negotiations might take place at London and, in 
that case, Lieven would represent the Emperor.' The note for 
Castlereagh supplemented the letter and laid stress on the 
friendship of Russia and Great Britain as an additional reason 
why the offer of mediation should be accepted. 

By raising anew the whole question Romanzoff believed that 
he was carrying out the instructions of Alexander and working 
in the interest of peace. It must, however, be said that he 
hoped, incidentally, to put Castlereagh in an embarrassing posi- 
tion. If the Englishman accepted the offer it would be inter- 
preted as a victory for Russian diplomacy; if he refused, he 
would be compelled to explain to Parliament why he prolonged 
the struggle when he had an opportunity to bring it to an end.? 
In either case the issue would be forced and the American 
commissioners, who were becoming impatient, would know what 
to expect. Three days before these papers were dispatched 
to London a courier took copies of them to the Emperor. On 
September 20, Alexander acknowledged them and approved 
everything that Romanzoff had done in the matter.‘ 

Lieven was quite astonished to receive Romanzoff’s instruc- 
tions. He knew how the English ministry felt on the subject 
and he realized that to renew the offer would be regarded as an 
officious act. Under the circumstances he decided to withhold 
the note until he had time to explain the situation to the Em- 
peror. On September 28, he wrote to Nesselrode to the effect 
that Romanzoff's note was in contradiction to the Emperor's 


1! Archives Ministry of Foreign Affairs, ‘*‘ Londres’’ 1813, no. 321. 

2 Tbid., ‘* Ministére,’’ 1813, no. 177. 3 bid. 

‘ Jbid., no. 295; no. 302. ‘* J’approuve completement Monsieur le Comte ce que 
vous avez-écrit au C. de Lieven, et votre maniére sur tout ce qui tient a la mission 
Americaine. Tout a vous.’’ Teplitz, lé 6 Sept. [O. S.], 1813. 
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statement of August 9, in which he renounced mediation.t He 
added also a report of a recent conversation with Castlereagh 
who again asserted that the two warring nations must settle 
their differences directly. About a week later Lieven notified 
Romanzoff that he did not submit the note because it was not 
in harmony with the wishes of the Emperor, as expressed in 
his letter of August 9. This message was received on October 
25 and was another heavy blow to the Chancellor. After a few 
days he penned a note to Alexander expressing grief that His 
Majesty had taken such an important step without notifying his 
minister.” 

The Emperor must have felt the justice of the complaint, and 
it undoubtedly influenced his reply to Lieven, written at Frank- 
fort on November 26. Lieven was told that His Majesty did 
not approve of his stand, and that there were no contradictions 
such as he mentioned. The Emperor was willing that the two 
powers should negotiate directly at London, but this was im- 
possible because the Americans had no credentials authorizing 
them to negotiate in that way. In order, then, to bring this 
useless shedding of blood to an end, the renewal of the offer 
was made. It was Lieven’s duty to present the note; and if 
he had not done so already he must do it at once.3 This rep- 
rimand failed to frighten the Russian minister at London. He 
again refused to do as he was told; and, on December 27, 
he appealed to the Emperor to reconsider his position. He 
insisted that there was even less reason now than before for 
renewing the offer, inasmuch as in the interval the English 
Foreign Office had addressed itself to the American Department 
of State with a view of opening direct negotiations. So far as 
known this was Lieven’s last word on the subject. About the 
time that the above-mentioned letter reached the headquarters 
at Freyburg, Castlereagh was having conferences with Alex- 
ander at the same place.5 


1 Archives Ministry of Foreign Affairs, ‘‘ Londres,’’ 1813, no. 396. 

3 Jbid., ** Ministére,’’ 1813, no. 205. 

3 Jbid., ** Londres,’’ 1813, no. 513. * Jbid., no. 463. 

5 Jbid., no, 527. Letter from Nesselrode to Lieven, addressed from Freyburg, 
January 9, 1814, states that Castlereagh had arrived. 
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Romanzoff's troubles were by no means over. Towards the 
end of October Lord Walpole arrived at St. Petersburg as Great 
Britain’s representative. He at once opened a campaign of 
slander against the Chancellor for the purpose of discrediting 
him with the Americans.' The English minister and consul 
asserted publicly* and privately that the Emperor had assured 
Lord Cathcart that he had withdrawn the offer of mediation, 
and that he had requested Romanzoff to tell this fact to the 
Americans so that they might treat directly with England.3 
When Gallatin heard this story he went, on the evening of 
November 2, to the Chancellor to ask for its confirmation.‘ 
Romanzoff assured him that it was all news to him, and promised 
to communicate at once with the Emperor in order to learn 
the true state of affairs. Early next morning he addressed a 
letter to Alexander pleading with him for definite instructions 
as to what he should do and say.s He had hardly finished 
writing when Walpole was announced. The Englishman was in 
fighting mood. He objected to the article in the Comservateur 
Imperial in which the subject of mediation was still mentioned 
in connection with the reception accorded to the American 
envoys by the Empresses. In thinly veiled language he charged 
the Chancellor with bad faith and with standing in the way of 
peace. Romanzoff sat there hearing himself abused without 
being able to make any other defence than that which he 
had offered to Gallatin. Whether his explanations were be- 
lieved or not, he was equally disgraced and humiliated. This 
was not all. On the following day Harris, the American con- 
sul, called on him in behalf of the American envoys. He 
described their embarrassing situation and in conclusion asked 
Romanzoff why he concealed from them the truth that the 
Emperor would no longer act as mediator. There was little or 


1 Archives Ministry of Foreign Affairs, ‘‘ Ministére,’’ 1813, no. 214. See also 
Memoirs and Writings of Adams, Diary of James Gallatin, Papers and Letters of 
Bayard. 

2 Memoirs of John Quincy Adams, vol. ii, pp. 552, 591. 

3 [bid. 

* Archives Ministry of Foreign Affairs. ‘‘ Ministére,’’ 1813, no. 206. 
5 Jbid. 8 Joid. 
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nothing he could say or do, denounced as he was by all, and 
trusted by none.’ He was particularly hurt by the seeming 
lack of respect shown to the American mission by the Emperor. 
Bayard and Gallatin were hurt at this and were ready to leave 
Russia as soon as they should hear from Alexander, but even 
this courtesy was denied them. Romanzoff finally wrote a 
strong letter to the Emperor imploring him to take some stand. 
But it was all in vain. The Chancellor felt so ashamed and dis- 
graced that about January 1, 1814, he moved out of the Hotel 
of Foreign Affairs into his own palace and, soon after the de- 
parture of the American plenipotentiaries, he severed all official 
connection with his government.” 

On January 12, Gallatin asked for a passport to go to the 
Emperor, but this request could not be granted with the au- 
thorization from headquarters. Bayard and Gallatin then con- 
cluded to leave the country without waiting to hear from 
Alexander. Officially Romanzoff disapproved of their action, 
but in private conversation he justified this move.3 About 
January 26 the American mission departed from St. Petersburg. 

The last note on the subject of mediation found in the archives 
is from Romanzoff to the Emperor, dated June 19, 1814. The 
Chancellor tells how deeply hurt he is that he did not have 
more of His Majesty’s confidence in this negotiation, and that 
the American mission, inspired by a feeling of high respect and 
confidence in His Imperial Majesty, should have been so 
neglected.‘ 

Alexander was undoubtedly guilty of the charge made by 
Romanzoff. Yet there is something to be said in his defense. 
It should be remembered that at the time when the American 


1 Archives Ministry of Foreign Affairs, ‘* Ministére,’’ 1813, no. 214. 

? Memoirs of John Quincy Adams, vol. ii, pp. 553, 571-572, 579. 

5 Levett Harris to Bayard, Saint Petersburg, 5/17 January, 1814. Annual Report 
American Historical Association, 1913. Papers of James A. Bayard; vol. ii, pp. 
253» 254- 

* Archives Ministry of Foreign Affairs. ‘‘ Ministére,’’ 1814, no. 4. ‘Je regrette 
je la confesse & Votre Majesté que dans cette occasion je n’aye pas eu plus de part a 
Sa Confiance et que Cette Mission extraordinaire qui constatoit un si bel élan de 
respect et de confiance de la part d’une Republique envers Votre Majesté Imperiale, 
aye eté negligée si completement.”’ 
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envoys were in the Russian capital, the Emperor was many 
miles away leading the hosts of Europe against Napoleon. 
There were so many graver problems that he had no time for 
this one. His manner of handling this diplomatic question was, 
however, quite in keeping with his usual method—one policy 
for his ministers and another for himself. Alexander was not 
the cause of the failure of the mission. His offer to mediate 
was much to his credit and was not in vain; for it undoubtedly 
hastened the final negotiations. If England persisted in refus- 
ing there was nothing more for him to do. The attitude of 
Great Britain may have been, in some small degree, influenced 
by the eager desire of America for peace and by the President’s 
hasty appointment of commissioners. This was a mistake and 
was so recognized at the time and since. Romanzoff may have 
used bad judgment in renewing the offer, but his motives were 
honorable. He had in mind the dignity of Russia and the ob- 
ligation to the United States. The stories circulated about him 
by Lord Walpole are false in every particular, for which Alex- 
ander’s double-faced,method was largely to blame. The docu- 
ments in the archives prove conclusively that Romanzoff was 
truthful, frank, and honest with the American commissioners. 
That he was a friend of America and appreciated its problems, 
our envoys knew, but even they did not realize how earnestly 
he worked in their country’s behalf and how much he endured 
in their nation’s cause. 


F. A. GOLDER. 
STATE COLLEGE OF WASHINGTON. 


THE CREAM OF WHEAT CASE 


facturer necessarily involves price fixing is probably 

the explanation of the decision of the Supreme Court 
that such control is an undue restraint of trade.’ The arbitrary 
fixing of prices has been associated so frequently with restraints 
of trade and monopolies that the courts naturally look askance 
at the practice. 

The fact that price-fixing is frequently held illegal, however, 
does not necessarily mean that it is illegal per se; nor has it ever 
been so decided. There may be legitimate as well as illegiti- 
mate price. fixing, and the question is open to determination 
on the merits of each case. The decision in the Dr. Miles 
Medical Company case conflicts with numerous and respectable 
authorities? and has been criticised vigorously on the ground 
that it represents a case of legitimate price-fixing erroneously 
classed as illegal. 

In considering a doubtful question it is frequently helpful to 
approach it from several entirely different angles. A case has 
recently arisen in which the right of a manufacturer to control 
the resale price of his goods is presented from an entirely new 
point of view and one which throws much light on the question 
of whether such control is in fact an undue restraint of trade. 
This is the case of the Great Atlantic and Pacific Tea Company 
v. The Cream of Wheat Company,3 now awaiting trial in the 
federal court for the southern district of New York. 


ar fact that the control of the resale price by the manu- 


' Dr. Miles Medical Co. v. John D, Park and Sons Co., 220 U. S. 373. 


? The following are the leading authorities contra: Elliman and Sons Co. v. Car- 
rington and Son, 2 Chancery Div. 275; National Phonograph Co. v. Edison Bell 
Consolidated Phonograph Co., 1908, 1 Chancery Div. 335; Walsh v. Dwight, 58 
N. Y. S. 91; Grant v. Hall and Lyon Co., 179 Mass. 588; Commonwealth v. Grin- 
stead, 111 Ky. 203; Grogan v. Chaffee (California), 105 Pac. 745; Ghirardelli v. 
Hunsicker, 164 Cal. 355; Fisher Flouring Mills Co. v. Swanson, 76 Wash. 649. 


3227 Fed. 46 (C. C. A.), and 224 Fed. 566. The case has been heard on the 
motion for a temporary injunction in both the district court and circuit court of ap- 
peals. The motion in both instances being denied, the case has gone back to the 
district court for trial. 
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The question in this case is whether a policy of refusing to 
sell to price cutters or of inducing wholesalers so to refuse, by 
threats of cutting off the wholesalers’ supply, is a restraint of 
trade or an attempt to monopolize within the second section of 
the Clayton Act. The case is of particular interest because of 
the aspect in which it presents the question of price mainte- 
nance, because of the novelty of the question which it raises in 
regard to whether a refusal to do business may be a violation of 
the anti-trust laws, and especially because of the important 
practical bearing which the questions at issue have upon com- 
mon business practices. Most manufacturers of trade-marked 
articles refuse to deal with price cutters and in many instances 
attempt to prevent their jobbers from so doing, by threats of 
cutting off supplies. If these practices are held illegal the effect 
upon marketing practices will be far-reaching. 

The facts in the case in brief are as follows. The Cream of 
Wheat Company, the ‘‘ manufacturer”’ of the well-known 
breakfast food, markets its goods in accordance with a sales 
plan announced in January, 1913, in which it held itself out as 
refusing to sell to ‘‘ consumers, retailers, or chain or department 
stores,” and announced that it would refuse to sell to any whole- 
saler who failed to comply with any request made by the com- 
pany for its own benefit or for that of the trade at large or of 
consumers. Sale was to imply no agreement to maintain any 
resale price, but the company requested that retail stores main- 
tain the price recommended by it. The prices fixed by the 
Cream of Wheat Company to jobbers were $4.10 per case of 
36 packages when bought in less than carload lots and $3.95 
per case when bought in carload lots. The resale price recom- 
mended by the company for the jobber to the retailer was $4.50 
per case, for the retailer to the consumer, 14 cents per package. 

The Great Atlantic and Pacific Tea Company is the proprietor 
of a chain of over a thousand retail grocery stores. Because of 
the fact that the Tea Company was a purchaser of Cream of 
Wheat in large quantities, the Cream of Wheat Company con- 


1The ‘* manufacturing ” consists of selecting, cleansing, packing and distributing 
purified middlings, a by-product of flour manufacture. 
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sented to treat the Tea Company as a wholesaler, and, in spite 
of its announced intention to sell to no one but wholesalers, 
sold to the Tea Company in large quantities and at wholesale 
rates, on the understanding that the Tea Company observe the 
minimum resale price of 14 cents per package. 

The Tea Company observed the resale price until January, 
1915, when it reduced the price in certain of its stores known as 
“‘Economy Stores” to 12 cents per package. The Cream of 
Wheat Company thereupon refused to sell to the Tea Company 
and circularized the jobbing trade requesting them to see that 
the Tea Company obtained no Cream of Wheat at any price. 
The Cream of Wheat Company has been unable entirely to 
prevent the Tea Company from procuring Cream of Wheat 
through jobbers, but it has been impossible for the Tea Com- 
pany to procure Cream of Wheat from jobbers at the carload 
rate of $3.95 a case and hence impossible to sell it at 12 cents 
a package without a loss. The Tea Company, therefore, seeks 
an injunction under section sixteen of the Clayton Act on the 
ground that the discrimination of the Cream of Wheat Company 
against the Tea Company and its attempt to induce jobbers to 
discriminate constitute a restraint of trade and an attempt to 
monopolize within the Sherman Act and an unlawful discrimina- 
tion within the second section of the Clayton Act. 


I 


The first question raised by the case is whether the refusal 
of the defendant to deal with the plaintiff creates a cause of action 
at all. It is a well established principle of common law that a 
person may refuse business relations with another for any 
reason he chooses or for no reason.’ Has either the Clayton 
Act or the Sherman Act changed the law in this respect? 

The circuit court of appeals disposes of the case shortly by 
holding that the old law is unchanged. The court says: 


1 Cooley states the common-law right to refuse business relations as follows: ‘It 
is a part of a man’s civil rights that he is at liberty to refuse business relations with 
any person whomsoever, whether the refusal rests upon reason, or is the result of 
whim, caprice, prejudice or malice.’? Cooley on Torts, p. 278. 
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Before the Sherman Act, it was the law that a trader might reject the 
offer of a proposing buyer for any reason that appealed to him; it 
might be because he did not like the other’s business methods, or 
had some personal difference with him, political, racial or social. That 
was purely his own affair, with which nobody else had any concern. 
Neither the Sherman Act, nor any decision of the Supreme Court con- 
struing the same, nor the Clayton Act, changed the law in this partic- 
ular. We have not yet reached the stage where the selection of a 
trader’s customers is made for him by the government. 


The correctness of the decision of the court in so far as the 
Clayton Act is concerned may be conceded. The Clayton Act, 
unlike the Sherman Act, prohibits, not general methods or 
general results, but specific practices only. The act contains 
no specific prohibition against refusing business relations. The 
second section on which the Tea Company relies is directed 
against discrimination ‘‘in price.” This is radically different 
from a discrimination in refusing to sell, since a discrimination 
in price presupposes at least an agreement to sell at some 
price, not a refusal to sell at any price. 

The decision of the circuit court of appeals in regard to the 
applicability of the Sherman Act, however, is founded on a 
view of the issue involved with which it is impossible to agree. 
The court apparently regards the case as presenting the simple 
issue of the right of a seller in the normal conduct of his busi- 
ness to select his own customers. Considering this as the issue, 
the court decides that the Sherman Act has no application and 
that the motives for the rejection of the Tea Company are im- 
material. 

This view of the case, however, misconceives the issue in- 
volved. The issue is not the mere right of the defendant in 
the normal course of its business to select its own customers, 
but its right, by a policy of withholding supplies from distrib- 
uters who fail to maintain its prices, to enforce a system of 
price maintenance contrary, it is said, to the Sherman Act. 
The question at issue is not whether the simple selection of 
one’s own customers is legal, but whether one may use such a 
right of selection in order to accomplish an illegal purpose. 
The normal and legitimate use of a right is one thing; the abuse 
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of the right in aid of an illegal object is another thing. That 
one may do the first does not justify the conclusion that one 
may do the second.’ The defendant’s proposed plan of market- 
ing may or may not be illegal, but the plaintiff cannot be thrown 
out on the ground that defendant had a right to refuse to sell, 
until the legality of the defendant’s plan has been affirmed. 

It will be objected that since the defendant has a right to do 
business with whom it pleases and is under no obligation to sell, 
there is no duty on the basis of which it can be compelled to 
sell. The question, however, is not, as the court seems to 
think, one of compelling the defendant to sell to anyone. It is 
one of enjoining it from predicating its willingness to sell upon 
the conditions which, it is contended, the law has declared 
illegal, and of penalizing it for making discriminations on the 
basis of the observance or non-observance of such conditions. 
Whether it is a sound rule that a sale on conditions, freely 
entered into and accepted by the parties as a bargain, may 
ever be a restraint of trade is another question. Certainly if 
there is a rule that sales on conditions are at times illegal, 
as the Dr. Miles Medical Company case and the Keystone 
Watch Case Company case? indicate, it is the duty of the court 
to look beneath the surface of things and to prevent the evasion 
of the rule by the subterfuge of predicating willingness to sell 


1 The distinction between the normal exercise of the right to refuse business rela- 
tions and the right to use that right to attain an illegal end is recognized in the dis- 
senting opinion of Justices Day and Holmes in the case of Coppage v. Kansas, 236 
U. S. 1. Coppage had been convicted under a statute making it a misdemeanor to 
require, as a condition of continuing in or obtaining employment, a promise not to 
become or remain a member of a labor organization. In contending for the consti- 
tutionality of the statute Justice Day said (p. 40), ‘‘ But it is said that in this case all 
that was done in effect was to discharge an employee for a cause deemed sufficient to 
the employer, a right inherent in the personal liberty of the employer protected by 
the Constitution. This argument loses sight of the real purpose and effect of this 
and kindred statutes. Zhe penalty imposed is not for the discharge but for the at- 
tempt to coerce an unwilling employee to forego the exercise of the legal right involved 
as a condition of employment, It is the requirement of such agreements which the 
State declares to be against public policy.” (Italics are author’s.) So in the Cream 
of Wheat case it is the attempted coercion of dealers to forego the right which ac- 
quisition of title normally gives, that is, to fix the conditions of subsequent alienation 
to suit one’s self, against which relief is asked. 


2218 Fed. 502. 
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upon the observance of the illegal conditions. The embarrass- 
ment of penalizing a man for a refusal to sell and the possible 
difficulty of proving discrimination call into question, not the 
policy of preventing evasion of the rule that a seller cannot 
prescribe the conditions upon which he will sell, if the rule 
exist, but rather the soundness of the rule itself. 

It will be objected that the refusal in itself being legal, the 
purpose with which it is made cannot render it illegal. The 
fact that an act in itself is legal, however, does not confer the 
right to do it for illegal ends. This is particularly true in the 
application of the Sherman law. The Sherman Act in contrast 
to the Clayton Act is not confined to the prohibition of specific 
practices, but is aimed at general results. The act enumerates 
certain results and then declares them illegal irrespective of the 
methods by which they are accomplished. The Supreme Court 
has interpreted the sweeping language of the act to prohibit 
every practice or device, regardless of its specific character, by 
which the prohibited results are accomplished or threatened. 
In the Standard Oil case, speaking of the first section of the 
act, the court said: 


In view of the many forms of contracts and combinations which were 
being evolved from existing economic conditions, it was deemed essen- 
tial by an all embracing enumeration to make sure that no form of 
contract or combination by which an undue restraint of interstate or 
JSoreign commerce was brought about would save such restraint from 
condemnation. The statute under this view evidenced the intent not 
to restrain the right to make and enforce contracts, whether resulting 
from combination or otherwise, which did not unduly restrain interstate 
or foreign commerce, but fo protect that commerce from being restrained 
by methods, whether old or new, which would constitute an interference 
that is an undue restraint.‘ 


Speaking of the second section of the act the court said: 
“Undoubtedly, the words ‘to monopolize’ and ‘monopolize’ 
as used in the section reach every act bringing about the pro- 
hibited results.”* These views were reiterated in the Tobacco 


1 Standard Oil Co. v, United States, 221 U. S. 1, p. 39. Italics are author’s. 


2Ttalics are author’s. 
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case where the court, referring to the Standard Oil decision, 
said: 


. it was pointed out that the generic designations of the first 
and second sections of the law, when taken together, embraced every 
conceivable act which could possibly come within the spirit or purpose 
of the prohibitions of the law, without regard to the garb in which such 
acts were clothed. That is to say, it was held in view of the general 
language of the statute and the public policy which it manifested there 
was no possibility of frustrating that policy by resorting to any disguise 
or subterfuge of forms, since resort to reason rendered it impossible to 
escape by any indirection the prohibition of the statute.’ 


Under this view many practices, not only perfectly legal in 
themselves, but constituting part of a man’s civil rights, have 
been held illegal when they caused or threatened results pro- 
hibited by the statute.» Thus it is part of a man’s civil rights 


'United States v. American Tobacco Co., 221 U. S. 106, at p. 180. Italics are 
author’s. 

?That the intent (as distinguished from the mere motive) may render otherwise 
innocent acts or practices illegal under the Sherman law is well established. Lead- 
ing cases on this point are: Swift & Co. v. United States, 196 U. S. 375, at p. 396; 
United States v. Terminal Railroad Association St. Louis, 224 U. S. 383, at pp. 394- 
395. United States v. Union Pacific R. R., 226 U. S. 61. In the Swift case Mr. 
Justice Holmes, speaking for the court, said (p. 396): ‘It is suggested that the 
several acts charged are lawful and that intent can make no difference. But they 
are bound together as the parts of asingle plan. The plan may make the parts un- 
lawful.’’ 

In the St. Louis Terminal R. R. case Mr. Justice Lurton, who wrote the opinion, 
said: ‘‘It is not contended that the unification of the terminal facilities of a great 
city where many railroad systems center is, under all circumstances and conditions, a 
combination in restraint of trade or commerce. Whether it is a facility in aid of 
interstate commerce or an unreasonable restraint forbidden by this court in the cases 
of The Standard Oil Company v. The United States, 221 U. S. 1, and the United 
States v. The American Tobacco Company, 221 U. S. 106, will depend upon the 
intent to be inferred from the extent of the control thereby secured over instru- 
mentalities which such commerce is under compulsion to use, the method by which 
such control has been brought about and the manner in which that control has been 


exerted.”’ 

In the United States v. Union Pacific R. R. Co., Mr. Justice Day, speaking for 
the court, said (p. 193): ‘‘In determining the validity of this combination we have 
a right to look also to the intent and purpose of those who conducted the transac- 
tions from which it arose and to the object had in view.’’ The same point is made in 
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to dispose of his property in such assortments or selections and 
usually on such conditions as he sees fit. In the decree against 
the Tobacco Company, however, each of the fourteen compa- 
nies created from the original was enjoined from making the 
sale to any jobber of any brand of any tobacco product manu- 
factured by it conditional upon the purchase from the vendor 
of some other brand or product also manfactured or sold by 
the vendor ‘‘where the effect would be unduly to restrain or 
or monopolize commerce.” ' To dispose of one’s products at 
whatever price one sees fit is also part of one’s civil rights, yet 
the defendants in the Powder Trust case were enjoined from 
offering customers of rival manufacturers better prices or terms 
of sale than they offered their established trade, where the pur- 
pose was unfairly to cripple or destroy the business of the 
rivals. Finally in the case of United States v. Keystone Watch 
Case Company 3 the right to select one’s own customers was itself 
involved. In that case the Keystone Watch Case Company 
issued a circular announcing its intention to refuse to sell to 
jobbers who handled its competitors’ goods. The court held 
that the effect of the threat in depriving competitors of their 
channels of distribution was an unlawful restraint of trade and 
that, in spite of the fact that the Keystone Company had a right 
to select its own customers, the discrimination for the above 
reason might be enjoined. This case is particularly important 
because it is a concrete illustration of the manner in which the 
right to select one’s own customers may be used to restrain 
trade. By the simple method of refusing business relations 
with distributers who handle the goods of competitors, a well 
known and long established manufacturer may impose serious 
obstacles to a new competitor gaining access to the market. 


Nash wv. United States, in which the court, referring to the Standard Oil and American 
Tobacco Company cases, said: ‘* Those cases may be taken to have established that 
only such contracts and combinations are within the act as 4y reason of intent or the 
inherent nature of the contemplated acts, prejudice the public interests by unduly 


restricting competition or unduly obstructing the course of trade.’’ (Italics are 
author’s. ) 

1 Reprinted in Stevens, Industrial Combinations and Trusts, p. 459. 

* Jbid., p. 469. 


3218 Fed. S02. 
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It will be objected that the above interpretation of the statute 
brings it in conflict with the Fifth Amendment forbidding the 
deprivation of property without due process of law. Since the 
common law holds contracts and combinations in undue restraint 
of trade and monopolies contrary to public policy, it may be 
questioned whether the due-process clause protects the exercise 
of individual freedom when the intent or necessary effect of 
such exercise is to impose undue restraints of trade. The power 
of Congress over commerce necessarily gives Congress the author- 
ity to prohibit the exercise of individual liberty when the effect 
is directly and substantially, and not merely incidentally and col- 
laterally, to interfere with interstate commerce.’ To hold other- 
wise would be to permit individuals to restrain trade and thus 
to subordinate the power of Congress over commerce to that of 
private individuals. The cases of Adair v. United States? and 
of Coppage v. Kansas,3 which may be cited as authority for the 
proposition that the right to refuse business relations may not 
be restricted, are not in point since they decide merely that the 
protection of union members from discrimination is not suffi- 
ciently an object of the public welfare to validate the restriction 
on the right to select one’s own employees. It is well settled, 


1 For a discussion of the power of Congress to restrict private rights under the 
commerce clause see United States v. Joint Traffic Association, 171 U. S. 505, at p. 
572, and especially Addystone Pipe and Steel Company v. United States, 175 U. S. 
221, at pp. 228-230. Although these cases had reference primarily to the right of free- 
dom of contract, the language is equally applicable to the right to select one’s cus- 
tomers since both rights are part and parcel of the same general right of liberty and 
the Fifth Amendment applies equally to them both. Inthe Addystone Pipe and 
Steel Co. case the court (at p. 230) said: ** . . . we think the provision regard- 
ing the liberty of the citizen is, to some extent, limited by the commerce clause of 
the Constitution, and that the right to enact a law prohibiting the citizen from enter- 
ing into those private contracts, which directly and substantially and not merely in- 
directly, remotely, incidentally and collaterally regulate in a greater or lesser degree 
commerce among the States. 

‘* We cannot so enlarge the scope of the language of the Constitution regarding 
the liberty of the citizen as to hold that it includes or that it was intended to include 
a right to make a contract which in fact restrained and regulated interstate com- 
merce, notwithstanding Congress, proceeding under the constitutional provision giv- 
ing to it the power to regulate that commerce, had prohibited such contracts.’’ 


2208 U. S. 161. 
"296 U.S. 1. 





No. 3] THE CREAM OF WHEAT CASE 401 


however, that the protection of trade from restraints and monop- 
olistic practices is within the authority to regulate commerce.’ 


II 


The case raises another question which was not discussed by 
the circuit court of appeals, and that is whether a combination, 
or attempted combination, to maintain the resale price is not 
created, when, as a result of a manufacturer’s refusal to sell to 
jobbers who sell to price cutters or who themselves refuse to 
maintain a standard wholesale price, the jobbers refuse to sell 
to price cutters and refuse to cut the standard wholesale price. 
The Supreme Court has decided on several occasions that a 
concerted refusal of business relations may be an undue restraint 
of trade, even where an individual refusal would be permissible 
and even though the refusal ‘be a primary boycott such as in 
itself is not ordinarily a tort.2 Since it is a frequent if not an 
almost universal practice among manufacturers who wish their 


! The objection may be made that the prohibition of the Sherman Act against re- 
straints of trade applies only to contracts and combinations in restraint of trade and 
that an individual refusal involves neither a contract nor a combination. If the pur- 
pose of the refusal be illegal, however, the refusal is but an indirect way of forcing 
on the other party a restriction that could not be imposed by contract. It is well 
settled, however, that the statute may rot be evaded by indirection. The principle 
is well stated by Judge McPherson in United States v. Keystone Watch Case Com- 
pany, 218 Fed. 502, whose opinion is quoted with approval by Judge Hazen in 
United States v. Eastman Kodak Company, 226 Fed. 62, at p. 66: ‘‘If it [the re- 
straint of trade] be both direct and undue, no disguise will save it; the courts will 
search for the substance and actual effect of the transaction, and, if trade be unlaw- 
fully restrained thereby, will grant the needful relief.”’ 

It is also settled (Standard Oil Company v, United States, 221 U. S. 1, at p. 61) 
that the term “‘ monopolize ” in the second section of the act is synonymous with 
‘restraint of trade” in so far as the effect of restraint of trade upon the public is 
concerned and that the section prohibits all acts by individuals which, on account 
of their effect on the public, would be illegal under the first section if done by com- 
binations. It is unnecessary, therefore, that there be a combination, providing the 
actual effect is unduly to restrain trade. 

? The leading cases on the point are Grenada v. Mississippi, 217 U. S. 440, and 
Eastern Retail Lumber Dealers’ Association v. United States, 234 U. S. 600, both 
of which involved concerted action on the part of retail lumber dealers to refuse to 
purchase from wholesalers or manufacturers selling directly to consumers in competi- 
tion with the members of the combine. It will be noticed that the boycott was 
‘* primary ’’ in that it was aimed directly against those whom it was intended to in- 
jure. The fact that the refusal was to duy instead of sell is of course immaterial. 
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price maintained to refuse to sell to jobbers who sell to price 
cutters and often also to jobbers who refuse themselves to 
maintain a standard wholesale price, it is particularly important 
to know whether such a practice creates a combination, which 
may be illegal irrespective of the legality of an individual refusal 
to sell. 

It is well settled that an express agreement is not necessary 
to create a combination within the meaning of the Sherman 
law. A tacit understanding is sufficient. The essential thing 
is that there must be concerted action toward a uniform object. 
By concerted action is meant not coincident independent action, 
but conscious codperative action in aid of a joint undertaking. 

Under the above rule it is difficult to see how a conclusion of 
concerted action within the meaning of the law can be avoided. 
The individual refusals of the distributers and manufacturer to 
sell at cut prices or to price cutters are not unrelated, inde- 
pendent acts, but are part of a general plan to maintain the re- 
sale prices, both wholesale and retail, to which each distributer 
is compelled by the manufacturer’s threats to become a party. 
Although there is no express contract or agreement to maintain 
wholesale prices and to prevent price-cutting retailers from 
procuring goods, the threat of the manufacturer to cut off 
supplies brings about a concert of action as surely as would an 
express agreement. In the Dr. Miles Medical Company case 
a contract embodying the above conditions was held “ in effect” 
to create a ‘‘combination for the prohibited purposes’”’ (refer- 
ring to the purposes prohibited by the Sherman Act). In view 
of the rule that the act may not be avo:ded by “‘ any disguise or 
subterfuge of form” it would seem impossible for the concerted 
action, produced by the manufacturer’s threat, to escape the 
prohibitions of the act, providing its purposes come within the 
act. 

III 

The issue both in the case of the individual discrimination by 
the manufacturer and of the concerted discrimination by dis- 
tributers induced by the manufacturer appears to narrow down 
to the question: Is the purpose in aid of which the discrimina- 
tion is practiced illegal within the Sherman Act? It may seem 
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harsh to penalize a manufacturer for discriminating or for 
inducing others to discriminate against distributers whose proven 
policy in disposing of the manufacturer’s products is one 
considered injurious to the manufacturer’s business. Such dis- 
crimination would seem only a legitimate protection to the 
manufacturer’s own business rather than a restraint of trade. 
This, however, is the inevitable result if an attempt to maintain 
the resale price of his own goods by a single manufacturer 
constitutes an undue restraint of trade. The question of 
whether a manufacturer has the right to discriminate himself or 
to form a combination of his distributers to discriminate against 
price cutters, forms an excellent test of the soundness of the 
rule laid down in the Dr. Miles Medical Company case, that the 
maintenance of the resale price by a single manufacturer on 
his own products is illegal. 

The question of the legality of the maintenance of the re- 
sale price takes us back to the decision of the district court 
where this question was discussed at length. The court decided 
that the maintenance of the resale price by a single manufacturer 
is not an undue restraint of trade within the Sherman Act, for 
the reason that the only competition which is restrained is 
competition of the article with itself and that this competition 
is not of the sort which the law protects. The court said: 


The only competition prevented or sought to be prevented by defend- 
ant’s acts is that of Cream of Wheat against itself; the only trade 
restrained is the commercial warfare of a large buyer against small ones, 
or that of a merchant who for advertising purposes may sell an article 
for a loss, in order to get customers at his shop, and then persuade 
them to buy other things at a compensating profit. That competition 
as encouraged by statutes and decisions, does not include such practices, 
has been sufficiently shown (with ample citations) in Fisher Flouring 
Mills Company v. Swanson, 76 Wash. 649. 


The district court here presents a distinction which is obvi- 
ously contrary to the decision of the Supreme Court in the Dr. 
Miles Medical Company case. The Supreme Court simply held 
that the restriction of competition in the resale of the article 
through the fixing of a uniform resale price is an undue 
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restriction on competition, without qualification as to the char- 
acter of the competition suppressed. The court said: 


. where the commodities have passed into the channels of trade 
and are owned by dealers, the validity of agreements to prevent compe- 
tition and to maintain prices is not to be determined by the circum- 
stance whether they were produced by several manufacturers or one, 
or whether they were previously owned by one or by many. The 
complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantage may be derived from competi- 
tion in the subsequent traffic." 


The soundness or unsoundness of the position of the Supreme 
Court depends upon the import attached to the words “ restraint 
of trade.” 

The interpretation of this phrase has been the most. trouble- 
some thing in the interpretation of the Sherman Act. The 
difficulty has been to formulate a rule by which, on the one 
hand, the minor restraints of trade which are necessary if free- 
dom of trade in the larger sense is to exist, would be permitted, 
and by which, on the other hand, the fundamental restraints 
which involve a destruction of the freedom of trade in the larger 
sense would be prohibited—a rule which would permit some 
restraints and forbid others and yet which would be consistent 
with the sweeping prohibitions of the statute against “all” re- 
straints of trade. Not every restraint of trade at common law 
was unlawful. To apply the blanket prohibitions of the statute 
to every restraint known at common law regardless of its previous 
legality, would be to “fulfill the promise of the statute to the 
ear but to break it to the hope.” The anomaly of an act liter- 
ally at variance with its purpose was destroyed by the technically 
indefensible but economically sound opinion in the Standard 
Oil Case, which said that the general and all-inclusive termin- 
ology of the statute had reference to the means of restraint or 
monopolization and was intended to apply the prohibitions to 
all devices and practices in aid of the prohibited results regard- 
less of their form, but that the resu/ts prohibited were to be 


1220 U. S. 373, at p. 409. 
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understood in the light of the common law—the so-called rule 
of reason.’ 

The decisions in regard to the rule of reason are unsatisfac- 
tory because they either state mere conclusions in regard to the 
legality of a given state of facts without indicating the criteria 
by which the judgment was reached, or because, when princi- 
ples are stated, the extent of their application is not given. The 
following summary of the rules, however, errs, if at all, on the 
side of overstating rather than understating the application of 
the rule against restraints : 


1. Restraints of trade involving or threatening a substantial 
control of the market are illegal irrespective of their specific 
character. 

2. Restraints not involving or threatening a substantial con- 
trol of the market are illegal when oppressive, predatory or 
unfair in their nature. 

3. Restraints going no further than necessary to protect the 
legitimate interests of the party imposing them and neither involv- 
ing nor threatening a substantial control of the market, or un- 
fair, predatory or oppressive in their nature, are legal. 


How can the control of the price of no more than a single 
brand of a commodity be construed as a control of the market 
of the commodity? Control of the market implies power to 
fix the general price level at which the commodity is sold, power 
to exclude or coerce competitors, to prevent distributers from 
handling competitors’ goods or to compel them to discriminate 
against competitors’ goods. The right to control the resale 
price of the products of his own manufacture gives the manu- 
facturer power to do none of these things, nor is it desired in 
order to accomplish any of them. The control of the resale price 
instead of being designed to control the market is simply an in- 
ternal measure in the regulation of the marketing of the manu- 


'The court referring to the act said: ‘‘ Thus not specifying but indubitably con- 
templating and requiring a standard, it follows that it was intended that the standard 
of reason, which had been applied at the common law and in this country in dealing 
with the subjects of the character embraced by the statute, was intended to be the 
measure used for the purpose of determining whether in a given case a particular act 
had or had not brought about the wrong against which the statute provided.” 
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facturer’s particular brand. It does not extend the manufac- 
turer's power beyond his own products. It does not enable 
him to affect the price at which his competitors shall sell their 
goods, nor to exclude them from the market or cause their 
goods to be discriminated against. Competitive conditions still 
prevail and the free interplay of supply and demand is not 
interfered with. Instead of controlling the market the manu- 
facturer is himself controlled by the market and is governed by 
the market in fixing his resale price. The sole power which 
the manufacturer has and the sole reason why he desires the 
right to control his resale price is, not to raise the price above 
that established by the unrestricted operation of supply and 
demand, but to prevent the price on his product for purely 
advertising purposes from being cut below the competitive 
market price. 


IV 


Does the contro] of the resale price by a single manufacturer 
of his own products constitute an oppressive, predatory or un- 
fair restriction upon the freedom of others to conduct their 
business as they see fit? 

It is to be noted that this question concerns solely the two 
parties who freely enter into the bargain. It does not involve 
third parties as did the Keystone Watch Case Company case, 
where the restriction related to the right to handle competitors’ 
goods. It does not involve the public, since no control of the 
market is created. It is a pure case of what has been termed a 
* subjective restraint of trade,” that is, a restraint entered into 
voluntarily between the parties and concerning them alone. 
The rule in regard to such restraints is that the restriction will 
be upheld if it goes no further than to protect the legitimate 
interests of the restraining party.’ 

There is a tendency in the discussion of this question to view 
the protection as concerning the right of the manufacturer, after 
having sold the goods, to dictate the price at which they shall 


1 Mr. Chief Justice Fuller, in Fowle v. Park, 131 U. S. 88, at p. 07, states the rule 
applicable to subjective restraints as follows: ‘* Public welfare is first considered, 
and if it be not involved, and the restraint upon one party is not greater than the 
protection to the other requires, the contract may be sustained.’’ 
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be resold. Nothing is further from the truth. The question 
solely is of the right of the manufacturer, before or at the time 
of the sale, to stipulate the price at which the goods shall be 
resold. If the distributer does not like the conditions he is free 
to refuse the goods. The question is, can the distributer, being 
free to take or reject as he chooses, and having elected to take 
the goods, complain that he is being oppressed or that his free- 
dom to conduct his business as he sees fit is restrained when he 
is forced to live up to his bargain? 

It is objected that, having parted title with the goods, the 
manufacturer has no further interest in them, and that the re- 
striction being unsupported by an interest is contrary to public 
policy and void. 

It has been attempted to make out an interest of the manu- 
facturer on the theory that an injury is done the reputation of 
his goods by having them bandied about at bargain prices. 
This theory is questionable both because of the uncertain 
policy of protecting the value founded merely on prestige and 
because of the uncertainty of the proposition itself that goods 


My 


of merit suffer a loss of prestige by having their price “ cut. 
There is another ground, however, on which a legitimate inter- 
est can be made out. That is the effect of price cutting on the 
sales of the manufacturer to his distributers and on his distribu- 


ting system. 

There is a double relationship between the manufacturer and 
his distributers. In the first place there is the simple relation- 
ship of buyer and seller. The distributers are the manufacturer’s 
customers on whom he depends for his profits and whose vol- 
ume of purchases determines his profits. It will not be denied 
that the manufacturer has a vital and legitimate interest in in- 
ducing these purchasers to purchase as frequently and in as 
large quantities as possible, and that in making reasonable reg- 
ulations to prevent their willingness to purchase from being 
interfered with, he does no more than protect his legitimate 


1 It is said that the public is learning to understand the bargain ‘‘ game’? so well, 
that an article is not ‘* cheapened” by being cut. For a discussion of this phase of 
the subject, see Professor F. W. Taussig’s address in Proceedings of American 
Economic Association, 1915. 
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interest. If he believes that if he sells to A he will lose some 
or all of B’s patronage, no one will deny his right to refuse to 
sell to A altogether. It is a matter solely in the regulation of 
his own business. So also if, instead of refusing to sell to A 
absolutely, he sells with a condition subsequent attached for the 
purpose of protecting his trade with B, that would not appear 
unreasonable, provided the condition in fact went no further 
than necessary to protect his trade with B. Finally, if, instead 
of imposing the condition in a discriminating fashion upon a few 
customers, he imposes it uniformly and without discrimination 
upon all alike, it would appear to be still more a reasonable 
regulation of his business. 

The distributers of the manufacturer’s goods, however, are 
more than mere customers. In practical effect they are as 
essential a part of his marketing organization as are his own 
salesmen, and on their efficiency and interest in pushing his 
goods depends to a great extent the volume of his sales. Rec- 
ognizing this fact, manufacturers spend large sums in preparing 
so-called “ dealers’ helps” such as electrotypes, window trims, 
lantern slides etc., to aid dealers in marketing their goods. 
Some manufacturers go so far as to maintain dealers’ service 
departments to help the dealers in their selling problems, pro- 
vide courses in salesmanship for dealers’ clerks, and employ 
travelling “‘ efficiency” men to help dealers with their problems 
on the spot. 

That the manufacturer has an interest in this distributing 
organization, and that he may be injured through an injury to 
it, have been clearly recognized by the courts in numerous cases 
holding a secondary boycott illegal. One of the most recent 
and best known cases is that of Loewe v. Lawlor,’ where it was 
held that a boycott directed against dealers handling the manu- 
facturer’s goods constituted an actionable injury to the manu- 
facturer in spite of the fact that the goods offered for sale by 
the dealers had wholly ceased to be the property of the manu- 
facturer and were the property of the dealers. In the case of 
the United States v. The Keystone Watch Case Company? a 


1 208 U. S. 274. ? 218 Fed. 502. 
5 
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threat to refuse to sell to jobbers handling competitors’ goods 
was held to constitute an undue restraint of trade, not because 
it interfered with the trade of the jobbers, but because it inter- 
fered with the trade of the competitors by closing to them their 
channels of distribution. 

The reason why cutting the resale price injures the manu- 
facturers’ trade with his distributers and disorganizes his dis- 
tributing system is that it makes it unprofitable for distributers 
to handle his goods. The fact that price cutting destroys the 
profit in the particular brand in most cases may not induce the 
dealer to drop it altogether,’ for he will carry a supply for those 
who ask for it. The sale of the brand, however, depends to a 
great extent upon the willingness of dealers to push it by dis- 
playing it attractively on the counters, and in the windows, and 
recommending it to customers. This the dealer will not do 
unless assured of a reasonable profit. A well-known watch 
manufacturer found that his sales to distributers in a city where 
his product was subject to severe price cutting fell off one-half. 
The advertising and sales manager of a well-known manufacturer 
of toilet articles estimates that one-third of his sales are directly 
due to the influence of retailers. The influence of the retailer 
in determining the consumer’s choice is shown by an investiga- 
tion of the Chicago 7ridbune in regard to how women were in- 
duced to use their favorite food products. This inquiry showed 
that out of 30,936 instances the manufacturer’s advertising was 
responsible for the choice in 11,322 cases or 36 per cent, the 
advice of the dealer in 16,527 or 55 per cent, the advice of 
friends in 1889 or 6 per cent, and in 1198 cases no definite 
reason was given.?, To deny the manufacturer the right to place 
restrictions upon the resale price of his goods is to deprive him 
of the opportunity to assure himself of the benefit of the dealer’s 
influence. 

The situation is perhaps made clearer by an examination of 


1 Except in the case of exceptional lines the claims of advocates of price main- 
tenance on this point do not appear to be substantiated. 

? The 30,936 instances above given do not represent that number of individual 
persons, but rather the experience of a lesser number of persons each with a number 
of articles. 
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the nature of the conflict out of which the price-maintenance 
controversy arises. The dispute springs from the competition 
between the manufacturer and retailer for the good-will of the 
consumer. The competition for this good-will, although not 
frequently referred to in economic writings, is most real and 
keen. It is comparable to the competition between capital and 
labor for shares in the income from their joint services. The 
manufacturer strives to attach the consumer’s good-will to his 
brand of goods and the retailer strives to attach it to his store, 
because the possession of the consumer’s good-will gives him 
an advantage in the bargaining over the division of the profits 
on the goods. 

The mere use of the cut price on the manufacturer’s products 
by retailers as an advertising device in this struggle for the con- 
sumer’s good-will would probably encounter little opposition 
from manufacturers were it not that there are many small dealers 
who have not the resources to advertise extensively or to stand 
the losses on cut prices, who are willing to push the manufac- 
turer's products among their trade if assured of a reasonable 
profit. It is because price cutting deprives the manufacturer of 
the support of these small dealers in establishing his product 
in favor with the public that he objects to it. 

Viewed in this light the question of price maintenance is es- 
sentially a question of the right of one of two competitors to 
sell his goods subject to such conditions as will assure him of 
the support of those who are willing to assist him in his com- 
petition, and which will prevent his rivals from utilizing the 
products he manufactures to his own disadvantage. These 
surely are reasonable considerations. A man is certainly en- 
titled to impose suitable restrictions upon the sale of his goods 
to protect those who are willing to assist him in his competi- 
tion.’ The legitimacy of the restrictions is still more obvious 


1 Distinguish between restrictions designed to reward or protect those who are 
willing to assist the manufacturer in his competition, from those which are designed 
to impose pressure on others to force them to give their support to him and to with- 


hold it from third parties, such as were held illegal in the Keystone Watch Case’ 


Company case. The question of price maintenance involves no question of pressure 
or coercion nor any question of the rights of third parties. 
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when the only persons who are injured by the restrictions are 
those who intend to use the goods to build up a rival good-will 
with the public. Nor is there any reason apparent why a man 
may not take suitable measures to prevent the goods he sells 
either from falling into the hands of his rivals or from being 
utilized by them to injure him. A man is not bound to furnish 
ammunition to his rivals. To deny the manufacturer the power 
to sell his goods subject to stipulations concerning their im- 
mediate and subsequent alienation is in effect to compel him to 
sell to those whose deliberate purpose in purchasing his goods 
is to use them as a weapon against him in the struggle for the 
public’s favor, for, although price cutters may not be able to 
procure goods from him directly, they will obtain them indirectly. 


V 


The foregoing analysis discloses the essential nature of price 
maintenance. It shows that price maintenance is not an ag- 
gressive device, but on the contrary it is a protective device. 
Its purpose is not to assert control over the market or to 
oppress any individual and it carries with it no such powers. 
It simply permits an individual manufacturer to stipulate as a 
condition to his willingness to deal with the distributer, that a 
given resale price be maintained and that the goods shall not 
be sold except subject to an agreement that a given resale price 
be maintained. If the prospective vendee does not find the con- 
ditions agreeable he is not compelled to accept them, for the 
market is free and he may purchase where he chooses. Once 
having accepted the condition, however, and having taken the 
goods, he is held to be bound by his agreement as he would be 
with respect to any other conditions of the sale. Baldly stated, 
it is simply a condition in a contract of sale by which the ven- 
dor seeks to prevent the vendee from using the vendor’s success 
in creating a good-will, as the basis for building up a competing 
good-will of his own. 

It may be that the Supreme Court has committed itself too 
positively and unequivocally on this question for it to recede. 
If that is the case, the situation in the Cream of Wheat case is 
valuable as an indication of the need of legislative relief. It 
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happens that the court of appeals in the present case has found 
a means of avoiding the consequence of logical adherence to 
fornier decisions. The results to which the logical adherence 
to precedent would lead, however, are criteria of the soundness 
of the precedents themselves. A rule which if applied consis- 
tently would render a man guilty of restraint of trade for refus- 
ing to sell to one who designed to use the goods in ways injur- 
ious to the seller’s business, must be unsound in its very essence 
and hence in all its applications.’ 


‘ No attempt has been made to deal with specific objections to price maintenance 
because in view of their multifarious character and in many cases of the misunder- 
standing of the subject on which they are based, it was felt a simple analysis of the 
subject would be clearer and in most cases an answer in itself. Professor Taussig’s 
main objection, however, should be noticed: 

*¢ It stands in the way of the experimenter. As regards the spread between pro- 
ducer and consumer, it looks to the maintenance of the status quo.” (Proceedings 
American Economic Association, 1915, p. 181.) 

It is true that the national advertisers, who are the principal supporters of price 
maintenance, view the mail-order houses, chain stores and department stores as their 
chief rivals, and that there is fierce competition between these groups for the public’s 
good-will. To the extent that price maintenance prevents these new distributers 
from preying off the manufacturer’s good-will, it stands in the way of experimenters. 
It stands no further in the way of experimenters, however, than to give them stiff 
competition and to prevent them from parasitically using the advertising of others as 
the basis of their own advertising. The freedom of the market is not impaired, nor 
is any unfair advantage given a man in allowing him to sell his goods on the condi- 
tions he sees fit. 

The assertion that price maintenance looks to the maintenance of the status guo 
as regards the spread between producer and consumer is not borne out by the facts. 
The advertisers have no particular interest in the double middleman as such, and 
price maintenance does not bind them uptoit. Their interest, like that of any other 
manufacturer, is solely in placing their goods on the market as cheaply and expe- 
ditiously as possible. If the majority of national advertisers adhere to the double- 
middleman system it is because of the impossibility of economically distributing 
small products to thousands of retailers directly. 

If the reference be to the jobber’s and retailer’s margin of profit, the tendency of 
manufacturers’ advertising has been to reduce rather than maintain or increase it, 
for the simple reason that it has strengthened the manufacturer’s bargaining power 
relatively to that of retailer and jobber. As the tendency of price maintenance is 
further to strengthen this power, its tendency must be deemed to reduce rather than 
maintain or increase the middleman’s share. 


SUMNER H. SLICHTER. 
MADISON, WISCONSIN. 
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THE ALLOWANCE FOR WORKING CAPITAL 
IN A RATE CASE 


HEN, for the purpose of regulation, the appraisal of 
the physical property of a public utility has been 
completed, an addition is usually made to the valua- 

tion as allowance for working capital. Fundamentally a com- 
pany is entitled to earn a fair return on all its property reason- 
ably employed in serving the public. This property consists 
of so-called fixed capital and working capital. The former 
includes all the more permanent assets devoted to specified 
purposes and in practice is usually valued independently by the 
means of an appraisal. It constitutes the bulk of a company’s 
investment. Working capital consists of the more temporary 
assets which may be devoted or readily turned to any purposes 
that the company may have. Its amount is added to the fixed 
capital as determined by the appraisal, and the company is 
allowed a return on the entire valuation. 

While the principles and methods involved in the appraisal 
of fixed property have been discussed extensively in recent 
years, the question of how the value of working capital should 
be determined has received slight consideration, either in public 
discussion or in the opinions of the commissions and courts. 
The reason doubtless is that fixed capital in any case constitutes 
by far the greater proportion of the property of the company 
and therefore naturally merits and receives the greater and 
more careful consideration. That allowance should be made 
for working capital is generally admitted or widely assumed. 
But what controlling ideas or principles should be followed in 
the determination of the allowance has never been, so far as 
the writer knows, very definitely and completely set forth in any 
formal opinion or in other published material on the subject. 
This does not mean that there have been no commission or 
judicial dicta on the matter, or that the general idea of working 
capital has not been discussed, but simply that the scope and 
limits of the notion have never been carefully examined. Since 
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the amounts involved are always relatively small, the regulating 
bodies have contented themselves in any given case with the 
immediate practical aspects before them, without considering 
the finer principles involved. The purpose of this article, 
therefore, is to analyze the general concept of working capital 
and to outline how the amount may be fairly determined in a 
case." 


I 


It is a general rule in a physical appraisal to consider simply 
the property and to disregard the source of the funds used in 
acquiring the property. In other words, the commissions look 
upon the concrete plant and equipment used in serving the 
public, and seek to place a fair valuation upon them, paying 
little or no attention to the stocks, bonds, and other obligations 
or interests covering the property.2, They consider the items 
that appear on the assets side and not those on the liabilities 
side of the balance sheet.3 If this view were followed consist- 


1 The more usual view of working capital is that it consists of current assets less 
current liabilities. This view is followed in the main by the Public Service Commis- 
sion of New York, Second District. The Wisconsin Railroad Commission, while 
considering the statements of current assets and liabilities, also the requirements of a 
company as to cash and stocks of materials and supplies, usually makes its statement 
of working capital a percentage of the gross revenue of gas, current, or other service 
sold. See State Journal Printing Co. v. Madison Gas and Electric Co., 4 W. R. C. 
R. 501, 551; also Superior Commercial Club v. Superior Water, Light and Power 
Co., 11 W. R. C. R. 704, 745-747. In a number of judicial and engineering dis- 
cussions, working capital is based on the quantity of service sold. The Public Ser- 
vice Commission of New York, First District, seems inclined to the view that working 
capital consists of the carrying charges borne by the company; this view will be 
considered in the latter part of this discussion. 

2In the noted Ames Case, the formula is that a company has a right to a fair return 
on its property employed for the use of the public, with due regard for the actual 
cost, reproduction cost, and the par and market value of the stocks and bonds out- 
standing. While this formula has never been directly modified, in practice no atten- 
tion is paid in a valuation to securities outstanding. It isthe property, not the rights 
covering it, that is the subject of the valuation on which a return is allowed. 


3’The balance sheet of a public-service corporation is intended to present the in- 
vestment at a particular time. On the left side it has a list of all the different classes 
of property in the business and shows the cost of each class, while on the right side 
it shows the amount of funds contributed by each class of persons with financial in- 
terests in or claims on the business. Source is therefore indicated on the right side. 
We may think of the accounts on this side as representing claims upon the property 
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ently throughout and applied to property of every sort, then 
the question of what is working capital would be answered 
simply enough. If source were completely disregarded, if it 
were to make no difference where the property came from, by 
what obligation or interests it is covered, then working capital 
would consist of all the property reasonably employed in con- 
nection with the service and not included in the appraisal of 
fixed capital—all so-called current assets. This would include 
cash, materials and supplies, accounts receivable, prepayment 
and any similar items. There would be no deduction for obli- 
gations of any sort. The test by which to determine whether 
any particular item should be counted would be whether it is 
reasonably held in connection with the service. If so, the item 
would be added to working capital irrespective of the source 
from which the funds for the purchase of the item were 
acquired, 

Source, however, is not consistently disregarded. While the 
physical appraisal of fixed capital is commonly made with- 
out inquiry as to obligations or interests covering the property, 
in the determination of working capital, deductions for current 
liabilities of some sort are usually made. To the extent of 
such deductions, source is clearly considered in the valuation. 
Ordinarily assets covered by so-called permanent obligations 
are included, while those covered by more temporary or cur- 
rent liabilities are not. Why this difference in treatment? 
The general principle is that a company may earn a return on 
all its property reasonably employed in serving the public. On 
what grounds, then, may a distinction be made between funds 
derived from one source and those obtained from another? 

The commissions usually take current assets, less current 
liabilities, as the amount of working capital allowed in a valua- 
tion. In this practice they simply take over the everyday 
business notion of working capital, without considering, how- 
ever, the relation of the notion to the general doctrine that 
source should not be regarded in a rate case. Practically, of 


on the left side, or as interests or equities in the property, or simply as covering the 
property. The term ‘‘ equity ”’ is, of course, not used in the usual legal sense, but 
in the special accounting sense as indicated. 
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happens that the court of appeals in the present case has found 
a means of avoiding the consequence of logical adherence to 
former decisions. The results to which the logical adherence 
to precedent would lead, however, are criteria of the soundness 
of the precedents themselves. A rule which if applied consis- 
tently would render a man guilty of restraint of trade for refus- 
ing to sell to one who designed to use the goods in ways injur- 
ious to the seller’s business, must be unsound in its very essence 
and hence in all its applications." 


1 No attempt has been made to deal with specific objections to price maintenance 
because in view of their multifarious character and in many cases of the misunder- 
standing of the subject on which they are based, it was felt a simple analysis of the 
subject would be clearer and in most cases an answer in itself. Professor Taussig’s 
main objection, however, should be noticed: 

‘¢ It stands in the way of the experimenter. As regards the spread between pro- 
ducer and consumer, it looks to the maintenance of the status guo.” (Proceedings 
American Economic Association, 1915, p. 181.) 

It is true that the national advertisers, who are the principal supporters of price 
maintenance, view the mail-order houses, chain stores and department stores as their 
chief rivals, and that there is fierce competition between these groups for the public’s 
good-will. To the extent that price maintenance prevents these new distributers 
from preying off the manufacturer’s good-will, it stands in the way of experimenters. 
It stands no further in the way of experimenters, however, than to give them stiff 
competition and to prevent them from parasitically using the advertising of others as 
the basis of their own advertising. The freedom of the market is not impaired, nor 
is any unfair advantage given a man in allowing him to sell his goods on the condi- 
tions he sees fit, 

The assertion that price maintenance looks to the maintenance of the s/atus guo 
as regards the spread between producer and consumer is not borne out by the facts. 
The advertisers have no particular interest in the double middleman as such, and 
price maintenance does not bind them uptoit, Their interest, like that of any other 
manufacturer, is solely in placing their goods on the market as cheaply and expe- 
ditiously as possible. If the majority of national advertisers adhere to the double- 
middleman system it is because of the impossibility of economically distributing 
small products to thousands of retailecs directly. 

If the reference be to the jobber’s and retailer’s margin of profit, the tendency of 
manufacturers’ advertising has been to reduce rather than maintain or increase it, 
for the simple reason that it has strengthened the manufacturer’s bargaining power 
relatively to that of retailer and jobber. As the tendency of price maintenance is 
further to strengthen this power, its tendency must be deemed to reduce rather than 
maintain or increase the middleman’s share. 


SUMNER H. SLICHTER. 
MADISON, WISCONSIN. 
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THE ALLOWANCE FOR WORKING CAPITAL 
IN A RATE CASE 


HEN, for the purpose of regulation, the appraisal of 
the physical property of a public utility has been 
completed, an addition is usually made to the valua- 

tion as allowance for working capital. Fundamentally a com- 
pany is entitled to earn a fair return on all its property reason- 
ably employed in serving the public. This property consists 
of so-called fixed capital and working capital. The former 
includes all the more permanent assets devoted to specified 
purposes and in practice is usually valued independently by the 
means of an appraisal. It constitutes the bulk of a company’s 
investment. Working capital consists of the more temporary 
assets which may be devoted or readily turned to any purposes 
that the company may have. Its amount is added to the fixed 
capital as determined by the appraisal, and the company is 
allowed a return on the entire valuation. 

While the principles and methods involved in the appraisal 
of fixed property have been discussed extensively in recent 
years, the question of how the value of working capital should 
be determined has received slight consideration, either in public 
discussion or in the opinions of the commissions and courts. 
The reason doubtless is that fixed capital in any case constitutes 
by far the greater proportion of the property of the company 
and therefore naturally merits and receives the greater and 
more careful consideration. That allowance should be made 
for working capital is generally admitted or widely assumed. 
But what controlling ideas or principles should be followed in 
the determination of the allowance has never been, so far as 
the writer knows, very definitely and completely set forth in any 
formal opinion or in other published material on the subject. 
This does not mean that there have been no commission or 
judicial dicta on the matter, or that the general idea of working 
capital has not been discussed, but simply that the scope and 
limits of the notion have never been carefully examined. Since 
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the amounts involved are always relatively small, the regulating 
bodies have contented themselves in any given case with the 
immediate practical aspects before them, without considering 
the finer principles involved. The purpose of this article, 
therefore, is to analyze the general concept of working capital 
and to outline how the amount may be fairly determined in a 
case." 
I 


It is a general rule in a physical appraisal to consider simply 
the property and to disregard the source of the funds used in 
acquiring the property. In other words, the commissions look 
upon the concrete plant and equipment used in serving the 
public, and seek to place a fair valuation upon them, paying 
little or no attention to the stocks, bonds, and other obligations 
or interests covering the property.*, They consider the items 
that appear on the assets side and not those on the liabilities 
side of the balance sheet. If this view were followed consist- 


1 The more usual view of working capital is that it consists of current assets less 
current liabilities. This view is followed in the main by the Public Service Commis: 
sion of New York, Second District. The Wisconsin Railroad Commission, while 
considering the statements of current assets and liabilities, also the requirements of a 
company as to cash and stocks of materials and supplies, usually makes its statement 
of working capital a percentage of the gross revenue of gas, current, or other service 
sold, See State Journal Printing Co. v. Madison Gas and Electric Co., 4 W. R, C. 
R. 501, 551; also Superior Commercial Club v. Superior Water, Light and Power 
Co., 11 W. R. C. R. 704, 745-747. In a number of judicial and engineering dis- 
cussions, working capital is based on the quantity of service sold. The Public Ser- 
vice Commission of New York, First District, seems inclined to the view that working 
capital consists of the carrying charges borne by the company; this view will be 
considered in the latter part of this discussion. 

2In the noted Ames Case, the formula is that a company has a right to a fair return 
on its property employed for the use of the public, with due regard for the actual 
cost, reproduction cost, and the par and market value of the stocks and bonds out- 
standing. While this formula has never been directly modified, in practice no atten- 
tion is paid in a valuation to securities outstanding. It isthe property, not the rights 
covering it, that is the subject of the valuation on which a return is allowed. 

3The balance sheet of a public-service corporation is intended to present the in- 
vestment at a particular time. On the left side it has a list of all the different classes 
of property in the business and shows the cost of each class, while on the right side 
it shows the amount of funds contributed by each class of persons with financial in- 
terests in or claims on the business. Source is therefore indicated on the right side. 
We may think of the accounts on this side as representing claims upon the property 
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ently throughout and applied to property of every sort, then 
the question of what is working capital would be answered 
simply enough. If source were completely disregarded, if it 
were to make no difference where the property came from, by 
what obligation or interests it is covered, then working capital 
would consist of all the property reasonably employed in con- 
nection with the service and not included in the appraisal of 
fixed capital—all so-called current assets. This would include 
cash, materials and supplies, accounts receivable, prepayment 
and any similar items. There would be no deduction for obli- 
gations of any sort. The test by which to determine whether 
any particular item should be counted would be whether it is 
reasonably held in connection with the service. If so, the item 
would be added to working capital irrespective of the source 
from which the funds for the purchase of the item were 
acquired. 

Source, however, is not consistently disregarded. While the 
physical appraisal of fixed capital is commonly made with- 
out inquiry as to obligations or interests covering the property, 
in the determination of working capital, deductions for current 
liabilities of some sort are usually made. To the extent of 
such deductions, source is clearly considered in the valuation: 
Ordinarily assets covered by so-called permanent obligations 
are included, while those covered by more temporary or cur- 
rent liabilities are not. Why this difference in treatment? 
The general principle is that a company may earn a return on 
all its property reasonably employed in serving the public. On 
what grounds, then, may a distinction be made between funds 
derived from one source and those obtained from another? 

The commissions usually take current assets, less current 
liabilities, as the amount of working capital allowed in a valua- 
tion. In this practice they simply take over the everyday 
business notion of working capital, without considering, how- 
ever, the relation of the notion to the general doctrine that 
source should not be regarded in a rate case. Practically, of. 


on the left side, or as interests or equities in the property, or simply as covering the 
property. The term “‘ equity’’ is, of course, not used in the usual legal sense, but 
in the special accounting sense as indicated. 
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course, this has not been a serious matter. The method has 
operated quite satisfactorily, without involving any particular 
injustice or inconsistency in practice. The absence of a defi- 
nitely formulated principle, however, has made it difficult to 
distinguish clearly between obligations to be deducted from 
the assets and those to be disregarded. In general the dis- 
tinction made has been that between current and more perma- 
nent obligations. But why deduct the one and not the other? 
And where precisely is the dividing line between the two? Is 
it merely the element of time or some other fundamental 
consideration? This is the theoretical point to be especially 
treated in this paper. In general the writer subscribes to the 
formula that working capital consists of current assets less cur- 
rent liabilities. Funds held to pay accrued interest, taxes, 
wages, and similar items, should not be made the basis of a 
return in the valuation. But the reason for the exclusion 
should be clear. While the amounts involved can usually make 
no appreciable difference in the rates to be fixed, still the entire 
procedure in establishing a valuation should be theoretically 
clear and definite. 

As a basis of a theoretical distinction between obligations 
deducted from current assets and those not deducted, it is well 
to state once more the fundamental principle of law that a 
return must be allowed on all the company’s property reason- 
ably used in serving the public. If a distinction is to be made, 
it evidently should rest on the special idea of the company’s 
property. May some of the property used in service be con- 
sidered fundamentally as that of the company and some as 
representing obligations to outsiders? What is the company’s 
property? What interests go together to form the company as 
viewed in connection with regulation? * 


1It should be emphasized at the start that the term ‘‘ company ’”’ will not be used 
in the usual legal sense—the stockholders in their corporate entity. It will signify 
the groups of interests shown on the right side of the balance sheet, which are viewed 
in our system of regulation as covering the property employed in the public service, 
This includes not only the stockholders’ interests, but also the bondholders and others 
which fit into the scheme of regulation. The ‘‘ company ’’ interests may be called 
‘ capital obligations,’’ and all the non-company interests ‘‘ current liabilities.’ 
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In the balance sheet, all the assets or property of every sort 
are listed on the left-hand side. These items are covered on 
the other side by capital stock, funded debt and other obliga- 
tions. Clearly the two sides are co-extensive, forming the 
same valuation viewed from different standpoints. The left- 
hand side presents the view of the assets themselves, while the 
other shows the source of the assets—the equities, interests, or 
‘rights covering them. The assets may thus be divided accord- 
ing to their source, that is, according to the rights covering 
them. Those representing equities of the company are included 
in the valuation, and source is disregarded, while those covered 
by claims other than the company’s are not included. What 
rights then should be considered as constituting the company? 
These may be considered as capital obligations, and it is only 
property covered by them that should be included in the valu- 
ation entitled to a return. 

In ordinary business corporations, the stockholders, of course, 
form the company, and the capital stock outstanding, together 
with the surplus, listed on the right side of the balance sheet, 
show the company’s equity or investment in the business. In 
a public-service corporation, however, the notion of what is 
really the company has been very much extended. For the 
purpose of regulation, no difference is made between stocks 
and bonds outstanding. Both are equally considered as capital 
obligations or equities of the company. Further, this idea of 
the company includes all interests of a more permanent nature, 
covering funds which are expected to be used regularly in the 
service of the public, but it does not include rights of a tempo- 
rary sort, representing funds which are held primarily to meet 
these obligations. 

Although the terms “ more permanent” and ‘“ more tempo- 
rary” are here used, the distinction between company or capital 
obligations and other claims is fundamentally not based on 
time, but upon the special form or nature of the rights. In 
definitely drawing the distinction, the principles and technique 
of public-utility accounting and regulation must be properly 
considered. In harmony with the usual accounting classifica- 
tions for public utilities, in addition to capital stock, all interest- 
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bearing obligations, including funded debt and any bills payable, 
or even book accounts bearing interest, should be considered 
as equities of the company, while all non-interest-bearing items 
should be viewed as outside claims or as true liabilities of the 
company. This forms a clear line of division between capital 
and non-capital obligations, and it also corresponds for the 
most part with the distinction between the more permanent 
and temporary investments in property, except that it is more 
definite. All assets derived from interest-bearing obligations 
are included in the valuation, while those obtained through 
non-interest bearing sources are not included. The first are 
property of the company as such, while the second represent 
loans and advances from outsiders. 

In a valuation, it is impossible, of course, to designate what 
specific assets are covered by a particular form of obligation. 
When fixed capital is appraised separately without regard to 
source, the general idea that has been presented would still be 
effectively followed if in the valuation of working capital the 
total non-interest-bearing claims are deducted from the total 
current assets. To be sure, the specific funds obtained through 
non-interest-bearing items may have been devoted to fixed 
capital. But if the total of such claims is deducted from the 
current assets, and if the balance is treated as working capital, 
then clearly a return will be allowed only on the company’s 
property. Assets from other sources will not appear in the 
valuation. 

Taken by itself, the above distinction between company and 
non-company obligations may appear somewhat fanciful, but 
considered in connection with the usual practice in public-utility 
accounting, it presents a definite and consistent basis for deter- 
mining working capital. According to generally accepted ac- 
counting standards, interest accrued on obligations of any sort is 
deducted from income and is not included in operating expenses. 
It is treated and regarded precisely as an appropriation for the 
payment of dividends.* And all money actually paid out for 


1 Charges to operating expenses are usually intended to cover materials and services 
consumed in operation, while charges to income account represent accrued return on 
investment, in the form of interest, rents or dividends. 
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interest matured, just as for dividends declared, is considered as 
income derived from the property and not as payment of oper- 
ating expenses. If then all interest is regarded as income, 
clearly all assets covered by obligations bearing interest should 
be treated as capital and should be included in the valuation on 
which a return is allowed." 

The bulk of non-interest-bearing obligations may be divided 
into two classes: (1) those resulting from charges to operating 
expenses and income, and (2) those incurred through the pur- 
chase of materials and supplies. As for the first class, when 
items have been charged to operating expenses, or income, the 
company clearly has already collected from the consumers suf- 
ficient funds to pay the liabilities incurred, and it would therefore 
be absurd to allow in addition a return on such funds. This is 
true of assets covered by accrued wages, taxes, and similar 
liabilities created through operating expense charges, also of 
those covered by interest and rent accrued charged to income, 
and of those accumulated for regular payment of dividends. 
The public in getting service is obliged to pay to the company 
an amount equal to the operating expenses and a fair return on 
the property used in the service. When this has been done, 
there is no reason, if the obligations for which the public has 
contributed are not paid, why the funds should be allowed a 
further return.” 

In reference to the second group of non-interest-bearing ob- 
ligations, those incurred through purchase of materials and 
supplies, the assets directly obtained are usually consumed in 
operation in a short time, and are then charged to operating 
expenses, and thus after all are not essentially different from the 
first group. There is, however, a fundamental difference which 


! The idea of working capital as presented in this discussion seems to have been 
followed in the main by Commissioner Stevens in the Buffalo Gas Rate case. His 
view of working capital appears to be that of current assets less current liabilities, 
and includes debts in the liabilities if interest is charged to operating expenses. 3 P. 
S. C., 2nd Dist., N. Y., 621-623. Still there is some contradictory discussion on 
this point. 

2 If the current liabilities in a case are larger than the current assets, then the work- 
ing capital is negative, and the amount should be subtracted from the valuation of 
the fixed capital. 
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has importance in case supplies are acquired considerably prior 
to the time when they are consumed. There is, of course, in- 
direct interest involved in all time purchases. A discount would 
usually be allowed if spot cash were paid; the difference is 
really interest, which is finally included in the payment of the 
obligation. But the materials purchased, it should be noted, 
are charged to the proper asset accounts at the invoice or tame 
prices, not at actual cash cost, and then as they are used they 
are included in operating expenses, also at time prices. Thus. 
clearly the interest involved in the time purchases is actually 
charged to operating expenses and not to income, as is the case 
with direct interest-bearing obligations. If then the interest 
goes to operating expenses and is not viewed as income, clearly 
the assets covered by the obligations should be considered 
borrowed and not as capital of the company.’ 


II 


For the most part, there is no difficulty in determining what 
individual items constitute the non-capital obligations. There 
should be included, of course, all ordinary non-interest-bearing 
accounts and bills payable, accrued wages, taxes, and similar 
items arising through operating expenses, all rents and accrued 
interest payable, also dividends accrued on the usual basis, even 
though no dividend has been actually declared. There should 
be included, further, such credit reserves which have been 
created as a result of charges to operating expenses and which 
have not been treated as a deduction from fixed capital.? 
Among such reserves are those for insurance, accidents and 
damages, bad debts, and similar items. Let us assume, for 
example, that regular charges are made to operating expenses 
for accidents and damages on the basis of a general average 


1 If supplies are used for construction, they are transferred to fixed capital at in- 
voice prices and presumably will be able to earn additional return in proportion to 
the greater fixed capital valuation, The obligation remaining unpaid should still be 
treated as a deduction from the remaining current assets. 

5 Accrued depreciation, which corresponds to depreciation reserve, is deducted from 
fixed capital included in the appraisal; otherwise the depreciation reserve too should 
be included among liabilities deducted from current assets in the determination of 
working capital. 
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expectation of loss, that the amounts are credited to a special 
reserve, and that when the actual losses are paid, they are 
charged to the reserve. The balance of the reserve then at 
any time clearly represents funds which consumers have con- 
tributed for the payment of expenses of operation, and if full 
payment is deferred till a future time, there is no reason why 
the public should then be compelled in addition to pay a return 
on those funds. The same reasoning applies to all regular 
operating reserves." | 

Another item to be included among non-capital obligations 
in the case of gas companies is customers’ service extension 
reserves, provided they are non-interest-bearing. These repre- 
sent advances made by customers for service installation work, 
when the amounts are to be repaid either in cash or, more 
usually, in service delivered. In such cases, the cost of instal- 
lation can not be considered as property of the company. The 
advances are made not as investment but to insure the good 
faith of the persons applying for service. The contributors in 
no way share in the income of the business. The funds covered 
by the advances are not capital used in the business, and there 
is no reason why they should be included in the valuation 
entitled to a return. The same reasoning applies to similar 
advances of a non-interest-bearing sort.’ 

On the other side of the balance sheet there should be in- 
cluded in the statement of working capital all current assets 


1It is assumed, of course, that in a given case the company has obtained a fair 
return on its investment above the charges to operating expenses. If it has not ob- 
tained such a return the deficiency, according to New York and Wisconsin procedure, 
will be covered by going value, and thus the above generalization will still hold true. 
It is further assumed throughout in this paper that the public is obligated to pay 
operating expenses and a fair return on investment and no more. 


? A controlling company might make non-interest-bearing advances, which would 
truly represent capital investment and should not be deducted from current assets in 
the determination of working capital. In such cases, the advances should be con- 
sidered in the nature of premium on capital stock or as surplus, But, if the rule were 
strictly followed that all non-interest-bearing obligations would be deducted from 
current assets, then, of course, all capital advances by a controlling company would 
be made on an interest-bearing basis. The company would then take its return 
directly as interest on the advances instead of as increased dividends on the capital 
stock owned. 
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that are reasonably held in connection with the business. These 
current assets include all ordinary notes and accounts receivable, 
cash, materials and supplies, and prepayments, also construction 
work in progress, if that has not been already counted in the 
appraisal of fixed capital; but they do not include outside invest- 
ments. The latter are supposed to be financially self-support- 
ing, bringing their own return, and not depending on service 
rates paid by the public. Among investments should be in- 
cluded usually all interest-bearing notes and accounts receivable. 
The reason for this is that all interest receivable accrued is 
ordinarily classed as non-operating income, not as operating 
revenue as are all returns from other property used in the serv- 
ice. If the interest accrued is not treated in the system of 
accounts as return on the property, then clearly the notes or 
accounts bearing interest should not be included in the capital 
employed in the business. They are viewed as outside invest- 
ments, even though they originated through the regular course 
of business and the funds embodied are intended for use in the 
service. To the extent, however, that the interest accrued on 
notes and accounts, or on any investment of excess current 
funds, is included in or credited to operating revenues, and is 
thus viewed as return on the property, the items involved should 
then be added to current assets in the determination of working 
capital. But if the interest accrued is classed as non-operating 
income and the property from which interest is derived is never- 
theless included in working capital, then the company will 
clearly receive a double return on the same asset, in regular 
interest and in the rates paid for service by the public. 


1It would doubtless be better practice to credit interest accrued on bank balances 
and other current items to operating revenue instead of to non-operating income. 
Then the balances could be logically included in working capital. The question may 
well be raised whether even the income from depreciation funds, or from any funds 
that are clearly intended to be used in connection with or for the protection of the 
utility, should not be treated as operating revenue, and the investments included in 
the valuation on which a return is allowed. In any event, however, it should be clear 
that the particular assets and liabilities included in the statement of working capital 
must be determined according to the accounting standards prescribed by the com- 
missions, or, in general, by the mechanism employed for the control of return on 
investment. 
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An important question arises as to the proper treatment of 
unbilled service and, in the case of gas utilities, of gas in the 
holders and mains. Ordinarily these items do not appear in 
the balance sheet of a company. If they are to be included 
among current assets, a special appraisal must be made. Strong 
argument may be presented that they are essentially no different 
from other assets, that they are really property of the company, 
and should appear in a complete statement of its capital. Un- 
billed earnings are amounts accrued for service rendered but for 
which bills have not yet been presented to the consumers. 
They are in the nature of accounts receivable, except that they 
have not yet been taken upon the books of the company. This 
is done when the meters are read weekly or monthly, as the 
case may be, and is a matter of practical convenience. The 
amounts are really due the moment when the service has been 
rendered, so why should they not be treated precisely as are 
accounts receivable in the statement of working capital? Like 


considerations may be urged as to gas in holders and mains and 


similar items. Such gas is really in the nature of materials and 
supplies held for sale. While it cannot practically be carried 
on the books of a company as are ordinary stocks of supplies 
it is nevertheless of the same nature, so why should it not be 
treated in the same way in a valuation for rate-making purposes? 

There is undoubtedly considerable force to the argument as 
just stated. But the disposition of the matter, it seems to the 
writer, should not be determined by the apparent nature of the 
items, but again by the accounting methods followed in the 
calculation of the return on the company’s investment. And 
this accounting procedure obviously depends upon the practical 
requirements of the business. Service simply cannot practically 
be taken on the books the moment it is rendered, nor can gas 
as it is manufactured. At the time of the valuation, while the 
amounts do not appear on the balance sheet as assets, neither 
have they been taken as the basis of accrued profits. When 
finally they are taken on the books, they are credited to oper- 
ating revenue and will thus appear as future profits. The past 
operating records of the company used for estimating returns 
for the future are all based on this procedure. Is it reasonable, 
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therefore, to include in working capital items which in the 
assumptions and calculations of a case are viewed in connection 
with future operations? All expenses in their behalf have 
already been charged to operating expenses, and the company 
has thus been fully reimbursed for all outlays. In the opera- 
tions for the next period, present unbilled earnings and unsold 
gas will be taken on the books, then to reimburse the company 
for expenses incurred, and then to provide return for the use of 
capital. The company, therefore, will be treated with justice if 
these amounts do not appear in the present valuation. 

If, however, the items in question are included in working 
capital, then to that extent, unless the usual method of revenue 
accounting be changed, the company will receive a double 
return on its investment. They would appear as capital at the 
time of the rate determination, and subsequently when regularly 
taken on the books, they would be treated as profits. The 
same items would be taken as the direct basis of present capital 
and future income. Of course, they can be fairly only one or 
the other. If they be treated as present capital, the calculation 
of future income should be adjusted accordingly. This would 
be impracticable. It would be all but impossible to enter reg- 
ularly in the accounts service as it is rendered or utilities as 
they are created. The amounts cannot be made definite till 
the time of the meter readings. For this reason they had 
better be excluded from the valuation and be treated in the 
usual way in the determination of income.’ 

It should be emphasized that throughout the history of a 
company for any fiscal period the profits were calculated and 
taken out of the business, without the inclusion of the items 
under discussion. If, with income thus determined, the com- 
pany has obtained a fair return throughout on its investment, 
that is all it was entitled to receive, provided its capital has 
been kept intact through sufficient charges to operating ex- 


1The Wisconsin Railroad Commission states that ‘gas in holder and gas and 
current delivered but not billed, would, in this case, seem to be items that belong 
with earnings and operating revenues rather than in the capital account.’’ State 
Journal Printing Co. v. Madison Gas and Electric Co., 4 W. R. C. R. 501, 551. 
The statement is not very clear, but seems to imply the idea of the above discussion. 
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penses. But if, by this method of accounting, it has not re- 
ceived a fair return on capital, the deficiency, with full allowance 
for compound interest accumulations, may be added in the 
valuation as going value, under the general caption of develop- 
ment expenses." The company thus cannot possibly suffer an 
injustice if unbilled earnings and unsold gas are not included in 
capital. If they are included, the company to that extent simply 
obtains an advantage that it is not entitled to receive. 

It may be desirable, nevertheless, in order to give a complete 
showing of the business at the time of the rate determination, 
to include unbilled earnings and unsold gas in the statement of 
current assets. Then, so as not to give the company an undue 
advantage, the amounts should be offset by a liability or reserve 
item, which should be included among the non-capital obliga- 
tions. It must be remembered that all expenses incurred have 
already been charged to operation, so that the company has 
been fully reimbursed for its actual outlays. The assets in 
question should thus be viewed not as the company’s but as 
covered by obligations to the public, held to compensate the 
company for future services to be rendered. The reserve 
would be treated precisely as are other operating reserves, 
which are included in the deductions from the statement of 
current assets.” 


Ill 


The statement presenting the calculations of working capital 
may be based on average current assets and current liabilities 
covering a specified period of time, or it may present the facts 
as they stand at the date of the valuation. The latter basis 
appears the more satisfactory, provided the facts are clearly and 


1 This is clearly true according to the New York and WisConsin rules, and would 
undoubtedly be sanctioned by the commissions and courts in other jurisdictions. C/. 
the writer’s ‘‘ Going Value in a Physical Appraisal in a Rate Case; The New York 
Rule,’’ POLITICAL SCIENCE QUARTERLY, vol, xxx, pp. 463-475. 


2 If in practice unbilled earnings and unsold gas are included among current assets 
and are not offset by a reserve as here suggested, and if no other accounting adjust- 
ments are made to offset the undue advantage thus given the company, the amounts 
should at least be deducted from any allowance for gormg value. If this deduction 
be made, its effect clearly would be to adjust past income statements for the unusual 
items taken into the capital account. 
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honestly presented and have not been specially manipulated for 
the benefit of the company. A statement based on averages 
may work either in favor of or against the company. For 
example, suppose that during the earlier months of the period 
included in the averages, there were large amounts of cash and 
materials which later were used extensively for construction 
purposes, leaving relatively small amounts at the close of the 
period. The decrease in current assets obviously produced a 
corresponding increase in fixed capital, but the large balances 
during the earlier months raised the average and thus resulted 
in showing a larger working capital than actually existed at the 
time of the valuation. There is clearly a duplication. The 
same funds are shown in fixed capital and are used to swell the 
average of working capital. The company, of course, gains by 
this procedure.’ 

On the other hand, a calculation based on averages may 
understate the actual working capital of a company. All funds, 
of course, which have been provided by the company and are 
reasonably employed in the service are entitled to a return from 
the public. Suppose, now, that during the latter part of the 
period covered by the averages, large amounts of cash were 
raised and materials purchased for construction purposes, but 
were merged with the regular current assets of the business. 
All the additional funds are entitled to a return and should ap- 
pear in the complete statement of capital. Under our assump- 
tions, however, they are not included in fixed capital and, 
being averaged over a period, they do not show to the full 
amount in working capital. This procedure is clearly unfair to 
the company. 

If the accounts are not specially rigged merely for the pur- 
pose of making a large showing, it would be more satisfactory 
to include in the statement of working capital, not an average, 
but the facts as they are at the time of the valuation. Averages 
might, of course, be used for the purpose of comparison, to 


‘This duplication would be avoided if cash and materials to be used for construc- 
tion were kept distinct from those employed in current operations. Practically, such 
a separation would be difficult to maintain, and few companies, if any, have ever 
attempted such a segregation. 
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test the reasonableness of the capital employed. But if the 
funds on hand are reasonably required by the service, either for 
construction or current operations, there is no reason why they 
should not be counted at their actual amounts at the time of 
the valuation. In this way, there would be neither over nor 
under statement of total capital. 


IV 


There is another concept of working capital, or, perhaps 
better, another method of calculating it, which has been used ; 
in some cases and which should receive consideration in the pres- 
ent discussion. This view is that working capital consists of carry- ; 
ing charges borne by the company in connection with operation. 
This includes the costs carried by the company after plant and 
equipment have been installed, from the beginning of operation 4 
till the business becomes financially self-supporting—i. e., till 
the cash receipts equal the ordinary cash disbursements. The 
idea may be presented more clearly by illustration. Suppose 
that in a given case the company were beginning business new, 
that it has ready for service its actual fixed capital, and that the 
amount of service to be rendered will correspond with what the 
company actually expects to provide. Now, the ready funds 
that would be required to provide for materials, labor, insur- " 
ance, taxes etc., till the receipts of the business cover current 
expenditures, would be considered working capital. This, it 
would be assumed, represents actual investment, which would 
be as necessary to the company as fixed capital and would be 
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) entitled to earn a return from the public. q 
In line with this view, the amount of working capital in a case i 

' is roughly determined as follows. An estimate is made of the J 
y average length of time required by consumers after receiving } 
the service till they pay for it. This would be considered the 

s period during which the company bears the costs of the busi- q 


ness. Then the average operating revenue that belongs to the 
period is determined and the fair average ratio of operating 
h expenses to operating revenue is calculated. This ratio is 
er applied to the operating revenue for the period in question, and 
the product represents approximately the funds that the com- 
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pany has tied up in current operations, i. e., its working capital. 
Suppose in a given case that the operating revenue for a year 
(on the basis of past rates) is $1,200,000, that the operating 
ratio (expenses to revenue) is 60 per cent, and that the average 
time used by consumers in paying for service is two months. 
The operating revenue for this period would then be $200,000 
and the expenses incurred $120,000. This would be the neces- 
sary working capital. If the company were starting new, with 
its actual fixed capital and volume of business, it would practi- 
cally have to provide this amount in its initial investment. And 
we may assume, therefore, that the company actually has this 
sum tied up in the business and has a right to earn a return on 
the amount.' 

Much may be said in favor of this method of calculating 
working capital. It seems, nevertheless, that the amount thus 
determined should not be taken directly as the working capital 
of a company, but rather as a check on the reasonableness of 
the sum shown by the statement of current assets and current 
liabilities, as presented earlier in this paper. We must remem- 
ber that the company has a right to a return on its property 
actually devoted to service, provided it is reasonably needed. 
If, in the case assumed, where the funds tied up in current 
operations amount to $120,000, the company has an actual 
working capital of $500,000 (i. e., current assets above current 
liabilities), the latter amount would seem excessive and might 
justifiably be cut down. But the $120,000 may be viewed as a 
necessary minimum, and the company may be justified in having 
considerably greater funds in available materials and supplies, 


1 The above method of calculating working capital has been employed in several 
cases, notably in the Commonwealth Edison Appraisal, Chicago. See Report to the 
Committee on Gas, Oil, and Electric Light of the Chicago City Council on the In- 
vestigation of the Commonwealth Edison Company, by Ray Palmer, City Electrician, 
and John E. Traeger, City Comptroller, May 14, 1913. The method of calculating 
is needlessly involved. Substantially the same results would be obtained if, when 
the average period used by consumers to pay for service has been determined, we 
should simply determine the fair average expenses incurred by the company during 
that time. Thus, in the case assumed, the working capital would be equal to two 
months’ expenses. The above general method of determining working capital is 
suggested by Commissioner Maltbie’s discussion in the Kings County Lighting Case, 
2P.8.C., rst Dist., N. Y., Oct., r9rt. 
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cash, and various prepayments. The conclusion might well be 
that $500,000, current assets less current liabilities, is a greater 
working capital than is reasonably required, and that $200,000 
would be a fair amount to allow in the valuation. Thus, the 
$120,000 carrying charges would not be taken directly as the 
working capital in the case but as a basis of comparison in 
judging the reasonableness of the actual working capital held 
by the company. 

On the other hand, the $120,000 carrying charges might be 
greater than the actual working capital on which the company 
should get a return. If the materials used are regularly pur- 
chased on time, and if payment for labor and other expenses is 
usually deferred for a considerable period, then to this extent it 
is clearly not the company but the current creditors that bear the 
carrying costs of the business, and the amounts involved should 
not be included in the valuation. Thus, the actual working cap- 
ital in the case may be only $50,000, and there would be no reason 
for allowing a return on the full $120,000 tied up in current 
operations. Of the latter amount, $70,000 should be viewed as 
contributed by creditors or the public and not by the company. 

If, nevertheless, the carrying charges are taken as the pri- 
mary basis in determining the working capital in a case, then, 
clearly, adjustments should be made so that the amount may cor- 
respond with reasonable actual conditions. Thus additions 
should be made for the balance of cash, materials and prepay- 
ments, and subtractions for any current obligations. The net 
result, therefore, would be theoretically the same as shown by the 
statement of current assets and current liabilities, unless by 
comparison the latter amount would appear to be excessive. It 
would seem, therefore, that in the determination of working 
capital, the clearer and more direct calculation would be to take 
as the primary basis current assets less current liabilities, and 
then to make such adjustments as would seem reasonable 
through analysis of the carrying charges of the business. This 
procedure would clearly conform with the fundamental principle 
of regulation, that a return should be allowed on a company’s 


actual property used in serving the public. 
JOHN BAUER. 
PRINCETON UNIVERSITY. 








FETTER’'S PRINCIPLES OF ECONOMICS’ 


methodology and content of political economy make the ap- 

praisal of a newly appeared ‘‘ Principles ’’ an undertaking of 
no small difficulty. When giving commendation or passing criticism, 
one feels he must either deliver himself of his mere ¢fse dixit or involve 
himself in arguments to defend his evaluations before the majority who 
are almost certain not to judge from his standpoint, even if they possess 
no common standpoint. Such arguments are nearly interminable by 
nature. Their laboriousness and general ineffectiveness are indeed dis- 
heartening. And so neither the alternative of the ifse aixit nor that of 
the argument is altogether attractive. Fetter has made certain amend- 
ments to the theory of value in the interest of casting out hedonism. 
It is discouraging to think of attempting to argue the questions in- 
volved in reasonable compass, especially if one imagines himself ad- 
dressing that present-day company who rely upon hedoism’s total and 
irretrievable destruction as a philosophical fait accompli and see nothing 
but hedonism in ‘‘ classical’’ economics. This is that group of gentle- 
men engaged in demolishing everything tinged with hedonism in our 
fair science. For each of them that has appeared in our forums there 
are numbers who have not as yet discharged their shots in public. It 
seems, according to their way of thinking, that the banishment of 
hedonism will leave nothing much in economics but the ‘‘ genetical’’ 
account. The syllogism implied in their conversations is : 


TT: strong disagreements which persist today with regard to the 


Major premise. The entire structure of ‘‘ classical’’ or ‘* deduc- 
tive ’’’ economics is hedonistic. 

Minor premise. All that is hedonistic belongs in the ash can of 
science. 

Conclusion. Obvious. 

One of this school, a professor in the making being taught by a pro- 
fessor already made, has been heard to maintain that when a manufac- 
turer of motor cars puts stronger but softer springs in his machines, 
this is not done because of any greater satisfactions that will be afforded 
consumers, nor because of any greater amount of money receipts that 
might fall to the manufacturer in consequence thereof; but is done 
solely for the maker’s entrepreneurial self-realization. It is appalling 


1See note I, p. 431. 
430 
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to think of argument with one so filled to the brim with new psychology. 
Doubtless what is to follow will slip into the ways of argument, but en- 
durance will be lacking to pursue these ways to their ends. This is to 
be, in the language of one Ambrose Bierce, merely a ‘‘ transient record 
of individual opinion.”” Wherever ‘‘ it seems to me” is not expressed, 
it is by stipulation implied. 

Professor Fetter’s Economic Principles’ appeared last autumn. The 
book is the first half of a two-volume treatise on economics. The 
second half, Modern Economic Problems, is announced for September, 
1916, to make the applications of principles. In general Professor 
Fetter’s theory may be described as mechanistic and Austrian. To 
call it mechanistic signifies that, like the usual type of economic 
theory, it treats the industrial and business system as being somewhat 
analogous to a mechanism, in that the operations of this system are 
explained in terms of practically contemporaneous causes and effects 
without reference to the changes in its structure which take place with 
the passage of time. Here ‘‘ mechanistic ’’ is substituted for the less 
appropriate ‘‘ deductive ’’ as a description of the classical type of 
theory. Mechanistic explanation contrasts especially with ‘‘ genet- 
ical ’’ explanation, though it seems doubtful if a precise line can in the 
last analysis be drawn between the two. Fetter’s book shows a pride 
in its own novelties, but as far as methodology is concerned it is as 
mechanistic as the work of Ricardo, or the theory of interest of Irving 
Fisher, or the theory of distribution of John Bates Clark. And this is 
as it should be. For economics is best described as the study of the 
structure and action of the industrial system, with an object in view, 
namely, that of making us good judges of questions of the policy of the 
state (or of any body of persons, such as organized labor or capital) 
toward the industrial system. That is, the touchstone of importance 
and relevancy in economics is applicability to questions of public 
policy. It is on the strength of this test of relevancy that Fetter’s 
methodology is pronounced the right one. It is also merely the domi- 
nant methodology of all the leading general texts past and present. 

It seems just to state that Professor Fetter’s theory is Austrian in its 
general character, because he conceives of the value of final products 
as being derived solely from the gratifications of consumers which 
these goods condition (though he has much impaired his statement of 
this tenet owing to a misguided deference for the ‘‘ new psychology”’), 


1 Economic Principles. By Frank A. Fetter, New York, The Century Company, 
1915; x, 523 PP. 
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and similarly because he conceives of the value of production goods as 
being derived solely from the value of their products. He interprets 
the relation of entrepreneur’s cost to price (see chapter 28, sections 
8-13) in entire accord with this system of thought, just as von Wieser 
has done, by a theory of the value of what the latter called ‘‘ cognate ’’ 
products.' He thus harmonizes the law of entrepreneur’s cost with 
what we were once prone to call the utility theory of value. The 
reconciliation is a pretty piece of theorizing, more fully worked out by 
von Wieser than by Fetter, and in any case Austrian. Fetter’s theory 
of price (chapter 7) is like Bohm-Bawerk’s. Fetter upholds a pure 
agio theory of interest, the veritable blood-brother of the utility theory 
of value. Bohm-Bawerk showed that the agio theory is necessarily 
part and parcel of the same dialectic as the utility theory, even if this 
great theoretician did unconsciously depart from the utility dialectic 
when he advanced his doctrine of the roundabout method. The 
present reviewer commends Fetter’s theory as much for its Austrian as 
for its mechanistic character. 

In the preface of Economic Principles our author is discovered in a 
somewhat belligerent frame of mind. Speaking broadly of texts which 
have appeared since the middle of the nineteenth century, he says: 


The ambition of successive writers has been ‘‘to modernize Mill’’ rather 
than to modernize economics. Books continue to appear, repeating with 
little essential change the theoretical system of the English classical school. 
Their innocuous references to more recent constructive criticism have little 
purpose but to evidence the erudition of the authors and their spirit of 
Christian charity. 


The newer criticism, a ‘‘ body of esoteric doctrine discussed only by 
the initiated and merely hinted at in undergraduate instruction,” has 
touched the general text-book and the general college course only 
superficially and here and there, occasioning such changes as the sub- 
stitution of ‘‘ the novel soporific locutions of the marginal utility school 
for the older catch-words of ‘ cost of production’” (page vii). The 
purpose of the book now being offered to the public is to give the new 
thought a positive and systematic exposition which will place it at the 
disposal of the general reader and the student of elementary economics 
in college. To accomplish this purpose it carries forward the argu- 
ment of the author’s earlier Principles of Economics published in 1904. 
While differing much from this prior volume in general plan and detail, 


1Von Wieser, Natural Value (English edition of 1803), page 172. 
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the new book builds upon it as a foundation. Among the properties 
belonging to the newer thought are ‘‘ psychic income, the renting 
contract, the relation of repairs and conservation to the land supply, 
time-preference, the investment concept of capital, the capitalization 
theory of interest, the volitional theory of population, and the psycho- 
logical theory of crises’’ (page viii). ‘These were some of the ‘* novel 
terms and conceptions”’ set forth in the volume of 1904. These 
ideas are retained in the present book, and to them is now added a 
‘* new statement of the theory of value based on modern psychology. ”’ 

As propagandist and champion of the newer thought, Fetter shows 
little tendency to codperate with others. While one would not accuse 
him of giving the reader to understand that he himself is responsible 
for all the ‘‘ innovations ’’ appearing in his treatise, he makes little or 
no mention of the views or work of other economists. His infrequent 
references are practically all to writers in other fields or to a few his- 
torical figures in the field of -political economy. ‘The reviewer is not 
especially impelled to criticise him for this. The question of the precise 
authorship-of various doctrines and parts of doctrines is at best an an- 
noying one. ‘An author who has a mind to give a systematic exposition 
of principles for general consumption may cut the knot of this problem 
by the elimination of references, and for this policy there is more or 
less precedent. Be this as it may, the names of Bohm-Bawerk and 
von Wieser are not printed in Fetter’s book, to say nothing of writers 
nearer home. 

One’s prejudices are touched by the promise to utilize the new 
psychology in the rebuilding of economic theory. It is doubtful 
whether this body of knowledge has important applications to any 
branch of theory ; and at all events it is difficult to see that it com- 
pels the slightest recasting of the utility explanation of value. Indeed 
one may question the advisability of a change in the wording of the 
explanation, as a mere matter of tactics to relieve us from the miscon- 
ceived attacks of some of our latter-day students trained primarily 
in philosophy and ethics. Since the time when the reviewer heard a 
teacher of economics maintain in conversation that the theory of rail- 
way-rate regulation would have to be revised in view of the new 
psychology, his prejudices have been rejuvenated, because this makes 
him think of pleading before a railroad commission that instincts have 
three parts—afferent, affective, and efferent parts—though this is 
not quite fair. It appears in a nutshell, according to the state- 
ment of those who should know, that the new psychology pro- 
vides us with a type of impulse theory, rather than hedonistic theory, 
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of human conduct. It tells us, for instance, that an instinct may be 
analyzed into three parts, and tells us what the chief instincts are with 
their accompanying emotions. Thus we have the instinct of flight 
and the emotion of fear, the instinct of repulsion and the emotion of 
disgust, and so forward. It details many other things, all, however, 
more remote from the railway problem than even the utility theory 
of value. The latter at least possesses the merit of helping to explain 
certain principles which ave taken into consideration in dealing with 
the railway problem. 

And so when it becomes a duty and pleasure to study Professor 
Fetter’s book, the reviewer takes the trail of the new psychology with 
interest. It does not prove to be the ‘‘ trail of the serpent.” Rather 
the new psychology merely appears, to impress one of Fetter’s words, 
‘‘innocuous.’’ It is true that it seems to have interfered to a degree 
with a clear statement of the relation of value (in the sense of subjec- 
tive value) to utility or usefulness, but apart from this you could seize 
upon it at the various points in the book where it may be found, and 
lift it out bodily, and leave the real argument unchanged. Professor 
Fetter, however, says : 


The author . . . presents here a quite new statement of the theory of value, 
one in accord with the modern volitional psychology, thus eliminating 
entirely the old utilitarianism and hedonism which have tainted the terms 
and conceptions of value ever since the days of Bentham. The basis of 
value is conceived to be the simple act of choice and not a calculation of 
utility. Even the phrase ‘‘ marginal utility’’ is definitely abandoned. 
[pages viii, ix]. 


And as for ‘‘ utility ’’ simple, this is re-defined as capacity to confer 
benefit instead of capacity to excite desire. Thus deleterious things 
cease to have ‘‘ utility ’’ even when desired. 

The reviewer feels drawn on to discuss this matter of hedonism—in 
spite of the fact that Fetter has really next to no kinship with the think- 
ers seemingly most desirous of reforming economics through the new 
psychology, namely, the propounders of the ‘‘ genetical” explanation 
of the economic world. Fetter is as distinct, dissimilar and disparate 
from these as are Bohm-Bawerk, Fisher or Clark. Now what has the 
new psychology to say to the economic theorist? William McDougall’s 
Social Psychology was published in 1909 with a view to giving ‘the 
answer to this question and similar questions pertaining to other social 
sciences. Fetter does not mention McDougall, but McDougall ad- 
dresses himself to the issue in hand as follows : 
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It would be a libel, not altogether devoid of truth, to say that the classical 
political economy was a tissue of false conclusions drawn from false psy- 
chological assumptions. . . . The great assumption of the classical political 
economy was that a man is a reasonable being who always intelligently seeks 
his own good or is guided in all his activities by enlightened self-interest ; 
and this was usually combined with . . . psychological hedonism . . . that 
is to say, good was identified with pleasure. ... But mankind is only a 
little bit reasonable and to a great extent very unintelligently moved in 
quite unreasonable ways.' 


Later we find as a more positive declaration of the thesis of modern 
psychology, that 


directly or indirectly the instincts are the prime movers of all human ac- 
tivity . . . and all the complex intellectual apparatus of the most highly 
developed mind is. . . but the instrument by which [the instinctive] im- 
pulses seek their satisfaction.? 


An instinct is defined as 


an inherited or innate psycho-physical disposition which determines its 
possessor to perceive, and to pay attention to, objects of a certain class, 
and to experience an emotional excitement of a particular quality upon 
perceiving such an object, and to act in regard to it in a particular manner, 
or, at least, to experience an impulse to such action.* 


McDougall, like other similar critics, is almost wholly content with 
giving mere general condemnation of the premises of the classical 
writers. Except for the doctrine of /aissez faire or the harmony of 
interests, to which he devotes a few lines, he considers no individual 
articles of belief of the school, such as the differential theory of rent, 
the labor theory of value, or the wages-fund theory. These and the 
theories of international trade and the international distribution of 
specie seem far from being on an hedonistic basis. McDougall’s 
statement that the classical political economy is a tissue of false con- 
clusions drawn from false psychological assumptions, is rather broad. 
Something might be wrong with it here and there other than its psy- 
chological assumptions. Indeed the main errors that have been shown 
to reside in it are due, not in the least to hedonism, but to entirely 
distinct factors. Not even the utility theory of value rests on an 


1McDougal, of. cit., p. 11. * Jbid., p. 44. 
3 /bid., p. 29. Professor W. C. Mitchell’s two articles on the “ Rationality of Eco- 
nomic Activity” in the Fournal of Political Economy for 1910, consider the lessons 
for economics deducible from McDougall’s book. 
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hedonistic foundation. Presently argument will be adduced to justify 
this statement. It is true that Gossen, one of the very earliest writers 
to uncover the dialectic of the utility theory, was exceedingly hedo- 
nistic. Also there are the extreme statements of Jevons that his theory 
(that of ‘‘final’’ utility) ‘‘ is entirely based on a calculus of pleasure 
and pain.’’ He goes on to say ‘‘ the object of Economics is to maxi- 
mise happiness by purchasing pleasure, as it were, at the lowest cost of 
pain.” ' Nevertheless it can be shown that neither Jevons’s theory of 
final utility nor the similar Austrian theory of marginal utility rests on 
the technical hedonistic premises that pleasure is the end of life, or the 
object of desire, or that pleasures differ only in intensity, or what not. 
The utility theory remains unscathed by the new psychology. At least, 
a utility theory, containing what was and is the important contribution 
of the doctrine, framed in the same terminology as the Austrian teach- 
ings, can be defended without hedonistic premises. McDougall’s 
pages, it should be stated, are occupied almost exclusively with giving 
the content of modern psychology in a form which he regards as appro- 
priate for the consumption of students of the social sciences. 
Professor Veblen, in a vein similar to McDougall’s, affirms that 


the central tenet . . . held by the classical school... and its specialized 
variant, the marginal-utility school. . . is that of the hedonistic calculus. ... 
The relation sought by [hedonistic] theory among the facts with which it is 
occupied is the control exercised by future (apprehended) events over pres- 
ent conduct. Current phenomena are dealt with as conditioned by their 
future consequences ; and in strict marginal-utility theory they can be dealt 
with only in respect of their control of the present by consideration of the 
future. Such a (logical) relation of control or guidance between the future 
and the present of course involves an exercise of intelligence, a taking 
thought, and hence an intelligent agent through whose discriminating fore- 
thought the apprehended future may affect the current course of events: 
unless, indeed, one were to admit something in the way of a providential 
order of nature or some occult line of stress of the nature of sympathetic 
magic.? 


And how disturbing it all becomes when Veblen works along to the 
point of applying to our poor economics such unfeeling adjectives as 
“ teleological.’’ An explanation of the valuation of economic goods, 
or of the disposition of these goods in production, which assumes ‘‘ in- 


1 Jevons, Theory of Political Economy, ed. of 1888, page 23. 


? See Veblen’s ‘ Limitations of Marginal Utility,’ in the Yournal of Political 
Economy for 1909, page 622. 
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telligent’’ beings who ‘‘ take thought,’’ begins to seem almost crim- 
inal, though Veblen doesn’t say it is. Should one try to show, for 
example, that when petroleum is found on common land, the sudden 
ascent of the capitalized value, or value of the realty, is due to the 
anticipated increase in its income stream or money yield, it would seem 
he lays himself open to a dressing-down as rationalist and hedonist ! 

Veblen’s arguments concern not merely the limitations of marginal 
utility but of mechanistic theory in general. His points are: (1) 
that this theory merely assumes institutions to be what they are or what 
it conceives them to be, and cannot account for their origin or predict 
their future changes ; (2) that in its teleological character it differs radi- 
cally in its methodology from modern sciences generally. Now these 
things leave one unmoved. There is a great body of questions of 
public policy, of which a competent discussion and a scientific discus- 
sion (in the sense at least of a non-partisan and truth-seeking discussion ) 
must be ‘‘ teleological,” that is, must deal with the intentional and 
the purposeful. A systematic and general survey of the business order, 
with a view essentially to obtaining results applicable to this body of 
questions, gives us substantially what we have fora long time called 
the principles of economics. There is, no doubt, considerable scep- 
ticism among mechanistic theorists regarding the applicability to these 
questions, of results obtained from the distinctive type of deep-going 
genetical study which reaches down to the tap-roots of human institu- 
tions. ‘The chief remedy to be applied is the emergence of the genet- 
ical debaters from the realm of methodological criticism. It must be 
remembered that the study of the facts of the immediate past has always 
been engaged in by the mechanistic type of economist. Practically 
speaking, all facts are past facts. A mechanistic handling of the facts 
of our money and banking system in the decade of 1860 would not, we 
should say, constitute a genetical account. If it would, there has never 
been a non-genetical economist. 

Fetter would probably agree with what has just been said. But 
now he comes, in his treatise on the science of public policy, in 
chapter ii on ‘‘ choice and value,” and likewise proclaims to us the new 
truth hitherto unapprehended by economists, that choices are deter- 
mined ‘‘ in a great degree by instinct.’ 


Every living creature has a nervous organization of some sort—plants as 
well as the lowest forms of animals. This nervous organization [reacts] 
in certain ways to external stimuli. The seed . . . sends rootlets into the 
earth in search of water and of the particular soil-elements which it by 
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nature ‘‘ chooses,’’ it sends stock and leaf upward into the light and air, it 
spreads or climbs or twines according to its nature. . . . The chick picks its 
way out of the shell, and then instinctively (by its inborn nature) picks at 
any article it sees. . . . The new-born child. . . . Some food it rejects, other 
food it takes [page 12-13]. 


” 


By and by it develops conscious desires. It all comes to this, that the 
instinctive elements of choice are very potent. And this is all it comes 
to. What there is in this to contradict the utility theory the reviewer 
does not know, but in it Fetter finds sufficient inducement to abandon 
its older terminology and to announce a new statement of the theory 
of value. In order to avoid speaking of marginal utility, an offense 
which he does not commit outside of his preface, he employs circum- 
locutions less helpful than what he has unkindly called the ‘‘soporific 
locutions ” of marginal utility. 

Before its critics the crime of the utility theory seems to be that it 
makes declarations like the following. Men produce goods to satisfy 
their desires. But if a given kind of good capable of satisfying a man’s 
desires exists in a superabundant quantity available to him, so that 
more of this good would not mean any more satisfaction, a man will 
not work to make or get more, and will not spend money to get more. 
He attaches no importance under the circumstances to a single unit or 
small part of such a good, because his satisfaction is not dependent on, 
or conditioned by, such a unit. Nothing in the way of satisfaction ap- 
pears if he adds a unit nor disappears if he losesone. The importance 
which we as men attach to individual goods upon which some satisfac- 
tion is dependent, may be called va/ue [this is Menger’s original defini- 
tion of value], or more specifically ‘* subjective value,’’ to distinguish 
it from other types of value which must be examined. Goods, however 
useful in general character, which are superabundant, do not possess the 
superior importance for welfare called value. Whereas a useful article 
that is scarce always has this value, an increase in its quantity will make 
the value fall owing to the inevitable ultimate decline in the importance 
of the satisfactions which the successive units of the good will afford. 
That is, the greater the stock under the control of a man, the less the 
importance or value to him of some one unit or part of the good, be- 
cause the less the dependent or conditioned satisfaction. This is due 
to the satiability of human wants for any given type of commodity. And 
so the argument of ‘‘ marginal ”’ utility runs, though this is just a bit of 
it thrown together without particular care. 

Now we do not mean that the buyer of goods sits down and as a logician 
makes a formulation of this doctrine or goes over it as a prayer, or 
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quoths to himself that the marginal utility of this or that is such and 
such. If Mary sends John for some pork chops, do we think that John 
goes through with some fantastic conscious computations respecting 
the marginal utility of chops? We do not suppose that John goes 
through these agonies. The truth of marginal utility depends no 
more upon John’s consciousness of the principle or upon his think- 
ing ‘‘ marginal utility ’’ in words, than does the truth that the blood 
circulates depend on a man’s knowledge or consciousness of its circu- 
lation. Nor does the truth of it depend on John’s having no instincts. 
We are merely trying to explain what lies beneath some of the phe- 
nomena of market prices. And the things affirmed are true of the 
most ignorant specimen of the human race. These truths are depend- 
ent neither upon his formulation of our theory nor upon the ‘* reason- 
ableness ’’ of his desires or general rationality of his existence. For 
instance, the utility theory applies to Teddy-bears whether the desire 
for these creatures is ‘‘ rational ’’ or not, as our critics use the term. 
If the reviewer draws upon conversational experience he is only com- 
menting on some of the effects of the new psychology propaganda on 
the teaching of economics. Said one professor in his hearing : ‘‘ There 
is no use talking, the world is not as assumed in economic theory. 
Take the demand for Teddy-bears. That is not rationa/.’’ But the 
utility theory makes no assumption that men are rational in the sense 
that their desires are wise or well-considered according to the standards 
of some person or other. If some one should spend his entire income 
on oatmeal, procuring say 100 tons for the next winter’s use of himself 
and wife, that would be the kind of irrationality that would surprise the 
utility theory. The theory rather assumes that men are not what in 
the language of the people we call “ crazy.’’ But the original formu- 
lators of the doctrine, not having the modern psychology in mind, 
unfortunately did not succeed in putting together a structure like the 
latest models of automobiles—insusceptible of misapprehension. 

Of great importance the utility theory is not. The importance 
attaches to the empirical law of demand which it explains. But what 
can be the error of the theory? It states that men desire goods. Do 
they not? It has no doubt been made to say at times that men seek 
satisfaction, when it might have confined itself to saying that they seek 
goods. It speaks of the power of goods to satisfy desire as utility. 
This is a synonym for usefulness. Do not goods have usefulness, or 
does the anti-hedonist wish to run ‘‘ usefulness ’’ out of the language? 
Are desire and satisfaction myths? Fetter speaks of desire as ‘‘a 
mental reaching out for things.’’ This is on a par for effectiveness 
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with defining desire as a ‘‘ feeling of incompleteness,’’ suggestive of 
a man witha wooden leg. We givea definition in certain terms. We 
may in turn define these terms. But we cannot go cu defining terms 
forever. In time we reach fundamental undefinables. Such are 
‘‘desire’’ and ‘‘ satisfaction.’’ Their meanings are understood by 
all, but definition of them is futile. 

Does not the superior importance of scarce things as described by 
the utility theory exist? And do not men both fail to produce and 
fail to demand the production of things, however useful as a general 
class of objects, when these things are superabundant and thus fail of 
this importance? This superior importance is called value. What is 
there in anti-hedonism which counter-indicates this use of the term? 
In searching further for what may be the psychological error of the 
theory, we shall have to make the fragmentary and rudimentary state- 
ment of it which has been given above serve our purposes. It is hardly 
feasible here to attempt to give it a fuller statement as a theory or 
part theory of market price and defend it against the various mis- 
apprehensions from which it has suffered. It is said that the conduct 
of men is governed by their instinctive impulses, or that what they 
desire is a matter of instinct. Ofcourse. The utility theory has not 
denied or ignored this. It states that objective goods are necessary to 
satisfy desires and their usefulness is their capacity to satisfy desires. 
The utility theorist could say that goods are necessary for the rea/- 
ization of instinctive impulses, and then eliminate the word ‘‘ satis- 
faction’’ and explain his points all over again. But to what end? 
It would be merely more pedantic and on the whole less intelli- 
gible. The fact that hunger is an instinct produces no modification 
in the proposition of the satiability of hunger and the consequent 
declining importance of successive increments of food. What ad- 
vantage would be gained by saying that value (in the sense of sub- 
jective value) depends on ‘he marginal enabling power of goods 
to further the realization of instinctive impulses? ‘The utility theorist 
can readily admit that what man wants or the character of man’s wants 
depends on his inborn nature. On what else in the world should they 
depend? No doubt they depend on the make-up of his instinctive 
impulses, however complex, or imitative, or socialized, however much 
influenced by advertisement or salesman’s talk. The reviewer once 
attended a class in an American institution where the professor in 
charge, after chastising the classical political economy as being hedo- 
nistic, explained that the hedonistic conception of the mind was that 
of a mind without instincts or impulses and possessed of a reason only ! 
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Could a more stupid misapprehension be imagined? It is impossible 
to believe that even the purest hedonist proper ever held such a non- 
sensical conception of the mind. 

Attacks on the importance of the utility theory would be more tell- 
ing than the attacks of anti-hedonism on its truth. Errors in present- 
ing it are not uncommon, especially in connection with the use of the 
term ‘‘ marginal’’ as applied to goods which the consumer does not 
use in plural numbers or in stocks. Even William Smart went astray 
in an attempt to find the ‘‘ marginal” utility of a piano to the user !' 
Then there is the offense against the good sense of the theory in mak- 
ing it cover such a phenomenon as the international distribution of 
specie. For example there is the idea that gold distributes itself 
among the countries of the world in such a manner as to attain an 
equality of marginal utility in all countries, as advanced by Charles A. 
Conant.’ If gold seeks an equality of anything here, it would be an 
equality of general purchasing power over goods, or an equality of 
general exchange value, this being what Ricardo maintained. 

In the reviewer’s opinion, the more significant truths sought to be 
conveyed by the utility theory are not contradicted by the new psy- 
chology ; but if they should be, it would be incumbent on the new 
psychology to square itself with these plain truths. Incidentally, no 
large number of professional psychologists have been showing an in- 
terest in the reform of economics in the name of their science. In 
Fetter’s book the new psychology seems to exhaust itself in making the 
introductory exposition of the theory of value less clear. Fetter de- 
fines ‘‘ value,” for instance, as the ‘‘ quality of importance which things 
have when they are the subjects of man’s choice” (page 19). It is 
submitted that the Austrian definition of value tells the intelligent 
student something, whereas Fetter’s distinctly does not. Again, on 
the same page, value is described as ‘‘ the quality in an object in the 
environment to influence a man’s action in respect to the control and 
use of the object.” But the point is not made. Why not give a defi- 
nition that explains the distinction between value and mere usefulness 
and let the new psychology take care of itself? Something is made of 
the idea that choice precedes valuation rather than valuation preceding 
choice. Thus, value 


is not to be thought of as something in a thing before man makes it an 
object of choice. The logical order is: first, choice ; secondly, a valuation 


1In chapter vi of his Introduction to the Theory of Value. 


2 See his Principles of Money, vol. i, book i, chapter vi. 
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by necessary implication ; third, value—the quality imputed to the object. 
Yet in real life these are but three phases, absolutely contemporaneous, of 
the same thing [page 19]. 


This may be true, but it is difficult to see how it affords a reason for 
changing the terminology of the utility theory. Under the caption of 
‘* the direction of labor guided by the value of its results ’’ Fetter says : 


Some of the services [of labor] yield directly psychic income, and some 
are embodied in material goods which yield a psychic income. These 
various ultimate services and incomes have different values from period to 
period. These values serve as a guide in the application of each kind of 
labor, which is turned now in this direction, now in that, to render the 
most valuable ultimate service for which it is fitted. . . . These facts 
explain the constant shifting, and attempts at shifting, of laborers from one 
occupation to another [page 200]. 


Here we have the good old Austrian mechanistic thought which we might 
call the doctrine of value as the guiding star to labor, a doctrine sound, 
intelligible, and applicable. The point is that mere usefulness (even 
as suitability for furthering the realization of our instinctive impulses) 
as distinguished from value, is not in the least the guide for the appli- 
cation of labor power. What Fetter says, as quoted above, is just as 
much and just as little hedonistic as the whole utility theory of value. 
The question is: Where now is the new psychology? or, Where is that 
interpretation of it which would make it hostile to sensible economics 
sensibly expressed? In a subsequent chapter, the following appears : 


If all the various goods ... that labor produces were spread out 
before men in visible form, some would be in great demand, some 
would exchange at a very unfavorable ratio with others. The market 
for goods would come to equilibrium at a point where each buyer had 
adjusted his supply of services in the most favorable way, had distributed 
his purchasing power, as represented by his labor, so as to get those kinds 
and amounts of goods (including services of others) which gratify his 
desires in the highest possible manner’ [page 214]. 


And again we find that ‘‘ the impulse to seek immediate gratification is 
rooted deep in man’s biologic nature” (page 240). To employ the 
terms ‘‘ impulse’’ and ‘‘ biologic nature” may or may not save this 
sentence from the taint of hedonism. Perhaps ‘‘ seeking gratifica- 
tion ’’ would pass muster where ‘‘ seeking pleasure ’’ or ‘‘ satisfaction ” 
would not. In any case, what difference does it make? 


1Ttalics are the reviewer’s. 
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Attacks on the utility theory have been sufficiently numerous to make 
the place which this system of thought is to retain, a little question of 
public policy for economic theorists. The distribution of emphasis in 
this review has been governed rather by the reviewer’s interest in this 
question than by a due regard for the relative importance of issues in 
Professor Fetter’s work. For naturally there are many other matters 
equitably entitled to equal or greater consideration. However, what 
remains to be said will perforce be general in character. 

The style is clear and convincing though the terminology is in places 
unusual. Many original and telling diagrammatic devices and illustra- 
tions are employed. From time to time a bit of moralizing appears, 
and then a bit of humor. There are traces of the class-room. Now 
and again some hoary but everlasting economic fallacy is given good 
and satisfying punishment. 

In his Principles, published in 1904, Fetter suspended his entire 
exposition, as it were, upon the thread of the theory of value. For 
the book was divided into three chief parts: I, The value of material 
things ; II, The value of human services ; and III, The social aspects 
of value. Under this third caption were assembled his discussions of 
various economic problems, such as the problems of money and bank- 
ing, protection, social legislation, and the like. The argument of the 
Principles of 1915 is still in great part suspended on the thread of the 
theory of value, though it is no longer the case that everything hangs 
by this thread. This gives the work an air of formal logicalness which 
is perhaps a mixedvirtue. This is not to criticise,even by implication, 
the true internal logic. But the general arrangement is such as to lead, 
for instance, to placing the treatment of money (a very brief treatment 
indeed in the present volume) in part under the general division on 
‘« time-value and interest.” Here the functions of money are discussed 
in two pages introductory to a chapter devoted to the subject of capi- 
talization. Perhaps any feeling that the arrangement is in places a 
little strained is caused by an undue deference to the traditional. 

In conclusion the reviewer takes the not altogether attractive alter- 
native, referred to in the beginning, of delivering his ipse dixit. Pro- 
fessor Fetter’s system of economics is mechanistic, as is right and 
proper. Asa mechanistic system it is on the right foundation. The 
structure of the theory as a whole is such as to enable it to comprise 
the utility theory of value and the pure agio theory of interest as con- 
sistent and harmonious parts. The law of cost is handled on the 
assumption that the value of production goods and of labor power is 
derived from the value of their products. Consequently, no element of 
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the productivity theory of interest remains, for it cannot persist in the 
face of this assumption. The hires of agents, material and human, 
‘* rents”? and ‘‘ wages,’’ are not conceived as codrdinate with in- 
terest. That is, interest is not treated as the share of ‘‘ capital,” 
rent the share of ‘‘ land,” and wages the share of ‘‘labor’’ in the 
old-fashioned way. The fourfold classification of factors in produc- 
tion and shares in distribution is abandoned. The generalized law 
of diminishing returns, as a law of the combination of all the various 
factors of production (instead of a law merely of the application of 
labor or capital to land) is given a clear exposition as the ‘‘ principle 
of proportionality,’’ or rather as one phase of the principle of propor- 
tionality. The phrase ‘‘ law of diminishing returns” is reserved for 
the principle of the relation of the whole population to material 
resources, and its preferred name becomes “law of increasing and 
decreasing returns ’’ (page 435 and note on page 440). The term 
“rent’’ is made to signify the contractual or market hire of any non- 
human agent. The same hire for men or labor is ‘‘ wages.” The yield 
of agents which lies back of their market hire is called ‘‘ usance.” 
‘« Economic rent ’’ is rejected as an unclear and misleading piece of ter- 
minology. ‘That is, ‘‘ usance” and ‘‘ usance value” are substituted. 
The yield of labor is also at times referred to as its usance, but Fetter 
does not go so far as to call the market hire of labor the ‘‘ rent of 
labor.’’ No vestige remains of the idea that land and natural agents 
alone give ‘‘ rent,’’ whereas produced means of production, such as 
buildings and ships, being ‘‘ capital,” yield ‘‘interest.’’ That is, the 
theory of interest becomes a theory of the relation between the 
capital value and the usance value of any and all kinds of agents that 
are capitalized. Terminological reform stands of course on the firm 
justification that if you call things by names that associate them wrongly 
you cannot manage to make the right affirmations about these things. 
Whether or not all of Fetter’s terminological ventures will succeed, his 
system of theory has the right foundation and structure. 


A. C. WHITAKER. 
STANFORD UNIVERSITY. 


























































THE RECONSTRUCTION OF THE BRITISH EMPIRE' 


ORE than thirty years have passed since Seeley asked whether 
Greater Britain was to collapse through internal disintegra- 


tion, or to survive by rising to a higher form of political 
organization. Since he wrote there has been earnest and prolonged 
discussion of the ‘‘ imperial question’ throughout the British Empire, 
and where there has been discussion there has, of course, been diver- 
gence of opinion. Numerous associations have been formed, and books 
and periodicals published, dedicated to the promotion of Britannic 
unity. The Imperial Conference has come into existence and has be- 
come a regular institution, meeting periodically as a clearing-house for 
the consideration of questions of common interest to the United King- 
dom and the dominions. One of the greatest of modern English 
statesmen has bidden an insular people ‘‘ think imperially.’’ The 
most popular of contemporary English poets has celebrated in verse the 
glories of the ‘‘ five free nations.’’ More important still, two wars, 
the last the greatest in history, have proved beyond doubt the vitality 
of imperial sentiment throughout the Empire. The indifference in 
England to the colonies and colonial questions, which marked mid- 
nineteenth-century Liberalism, has entirely passed away, and in the 
dominions no responsible political leader can longer be found to con- 
sider separation from the Empire. Thoughtful men in increasing 
numbers throughout the Britannic world, however, have come to believe 
that the present anomalous political arrangements cannot long endure, 
and that the Empire is confronted with the alternatives of reorganization 
or disintegration. 

Among the numerous associations formed to study imperial questions 
none has given greater promise of usefulness than that known infor- 
mally as the ‘*‘ Round Table.’’ The reconciliation of self-government 
in the dominions with unity in the Empire, long viewed by many 
imperialists as the crux of the imperial problem, became a practical 
question of immediate concern to a number of thoughtful British South 
Africans when the Union of South Africa was about to be created. It 
was certain that the government of South Africa, for some time to 
come at least, would be carried on by the same Boer leaders and 


'See Note 1, page 447. 
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generals who had so lately been conducting implacable war against the 
British Empire, and it was possible that those leaders, holding office as 
‘‘ responsible ministers ’’ of a ‘* self-governing’’ dominion, and sup- 
ported by a Boer majority in the parliament of the Union, would claim 
the right to determine the foreign policy of the Union, including the 
issues of war and peace, without reference to the imperial government. 
Britishers in South Africa, who were content with nothing less than 
self-government for the Union, and who at the same time were resolved 
to remain a part of the Empire, found themselves in a position which 
the more reflecting among them felt to be intolerable. On the one 
hand, control of the foreign relations of the Union by the imperial 
government, representing only the electorate of the United Kingdom, 
meant the negation of self-government in its most critical test, and no 
amount of rhetoric about ‘‘ imperial partnership ’’ could conceal that 
fact from men who wished to see the truth. On the other hand the 
control of foreign relations by the government of the Union seemed to 
them under existing conditions to threaten disaster and the dissolution 
of the Empire. It was under such circumstances and for the study of 
a problem whose solution they believed vital to the continued existence 
of the Empire that a group of South Africans in 1910 launched the 
Round Table Movement. The subject of their investigation was as 
important ultimately to the other dominions as to South Africa, and 
like-minded groups were formed without respect to party or other 
affiliation throughout the Empire, in Canada, Newfoundland, Australia, 
New Zealand, the United Kingdom, and even in India. Widely scat- 
tered as they were, it was, of course, impossible for them to meet to- 
gether, but they were kept informed upon imperial questions and devel- 
opments by their quarterly magazine, Zhe Round Tadle, and their 
studies were carried on by means of documents and reports drawn up 
by members and circulated among the groups for discussion and crit- 
icism. Their plan was to publish a final report in the name of all the 
groups, making clear their conception of the problem and the steps 
proper to be taken for its solution. For the preparation of this they 
believed that the most diligent and exhaustive inquiry was necessary, 
participated in by many men, living in many parts of the Empire, 
looking at the problem from many points of view. Substantial progress 
in drafting a preliminary report to be submitted to the groups has been 
made and the first part of it was privately printed in 1915. It was 
found that the final report when completed would fill several volumes 
and would require longer time for preparation than had been expected. 
Shortly before the war, therefore, it was decided to bring out a separate 
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report, which has now been published,’ to show what changes in the 
constitution of the Empire would have to be made before British citizens 
residing in the dominions could enjoy the same control of foreign policy 
as those domiciled in the British Isles. It is based upon a preliminary 
draft, modified and revised in the light of criticism by members of the 
various groups. No author’s name appears upon the title-page, but 
the preface is signed by Mr. Lionel Curtis, now engaged in editing the 
larger report, who assumes sole responsibility for all statements and 
opinions. 

When Lord Durham, in his famous Report, which marks an epoch 
in the history of the Empire, advocated colonial self-government, he 
undertook to draw the line between matters of local concern, which 
should be regulated by the government of the colony, and those 
of common concern to the whole Empire which ought to be reserved 
for control by the imperial government. In the latter category he 
placed the making of colonial constitutions, the :+gulation of trade, 
the disposal of public lands, and the control of foreign relations. 
Since his time the tendency has been toward the transfer of powers 
from the imperial to the colonial governments. The constitutions of 
Canada, Australia and South Africa were framed by conventions held 
within those dominions, and in the case of South Africa the constitution, 
though formally enacted as a statute by the imperial parliament, may 
be amended by the parliament of the Union. The power to dispose 
of the public lands was conceded to Canada almost immediately after 
the establishment of government under the Act of Union of 1840. In 
1859 Canada insisted upon taxing imports as it saw fit, even those from 
Great Britain, and, despite energetic protest from influential quarters 
in England, the right was conceded by the imperial government, and 
has not since been disputed in the case of any self-governing colony. 
The regulation of immigration, too, has passed under the control of 
the dominions. The colonies of Australasia and South Africa, in 
proximity to dense masses of the colored races, were the first to insist 
upon their right to restrict immigration which they deemed undesirable, 
even going so far as to exclude British subjects. Indeed the trend 
toward local self-government has been so strong in the British Empire 
that powers have passed to the dominions which have never been 
successfully decentralized in any other state in the world. 

The one great power which the dominions have not assumed is that 
of regulating foreign policy. They have attempted upon occasion, it 


' The Problem of the Commonwealth. London, Toronto and New York, Macmillan 
and Company, 1916; xii, 247 pp. 
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is true, to exercise powers which clearly fall within the sphere of foreign 
relations. Mr. Curtis cites the action of the government of Queensland 
in annexing New Guinea in 1883, and a bill passed by the parliament 
of New Zealand in the same year empowering the government of the 
colony to annex any island in the Pacific not claimed by any foreign 
power. But the action of Queensland was repudiated and the New 
Zealand bill disallowed by the imperial government. The colonies did 
not press the issue in either case, though the questions were of im- 
mediate concern to them. To have done so would have raised the 
greater question of their continuance within the Empire. It has been 
said that an Anglo-Saxon feels that he has solved a problem when he 
has given it a Latin or Greek name. At the Imperial Conference of 
1911 Mr. Asquith called the right of each self-governing community of 
the Empire to regulate its own affairs to suit itself the articulus stantis 
aut cadentis Imperit. But it may be questioned whether the Prime 
Minister did not darken counsel rather than shed light by his lapse into 
the classics, for it must be admitted that he, in common with many other 
Britons who have discussed the imperial question, ignored the fact that 
it is impossible to draw a hard-and-fast line between foreign and 
domestic policy, and to speak with accuracy of a community as ‘‘ self- 
governing’ which has no voice in the control of its foreign affairs. 
When war was declared in the King’s name in August, 1914, the 
‘‘ partner states ’’’ of the Empire, whose ‘‘ self-government ”’ had been 
much paraded, found themselves involved in a struggle which tran- 
scended all other issues by a ministry which recognized no responsibility 
to them and over which they had no sort of control. As Mr. Curtis 
says, they saw their schemes of internal development cancelled, and 
their projects of social reform suspended, and they awoke to the 
knowledge that their ‘‘ absolute, unfettered, complete’’ autonomy, 
which Mr. Asquith had told them they enjoyed, was a ‘‘ literary theory ”’ 
rather than a fact. And the dominions will be committed to a peace, 
in which they will have vital interests at stake, by the same government 
which involved them in war. It is true that the British government 
has formally announced its intention to consult with the dominion gov- 
ernments when the time comes to discuss terms of peace, but the final 
decisions will be made and the responsibility for them will be assumed 
by the British government. The dependent status of the dominions in 
foreign affairs, which has long engaged the attention of students of im- 
perialism, was dwelt upon in no uncertain language by Mr. Andrew 
Fisher, formerly prime minister of Australia, upon his arrival in London 
as high commissioner of his dominion early in 1915. He said: 
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If I had stayed in Scotland, I should have been able to heckle my member 
on questions of Imperial policy, and to vote for or against him on that 
ground. I wentto Australia. I have been Prime Minister. But all the time 
I had no say whatever about Imperial policy—no say whatever. Now that 
can't goon. There must be some change. 


The Problem of the Commonwealth is an argument for organic 
union. In an address delivered before the Round Table Society of 
Toronto in November, 1913, Mr. Curtis advocated this solution of 
the problem. On the basis of an exhaustive study of reports submitted 
by the various Round Table groups he then enumerated three other con- 
ceivable alternatives : continuation of the sfa/us quo, alliance through 
‘* voluntary codperation,’’ «nd disintegration through the independence 
of the dominions. Of these he considered the first unreasonable and 
unjustifiable, and the second tantamount, upon analysis, to the third. 
He therefore concluded that the only real alternatives were organic 
union or disruption. The present report, as the writer states, contains 
little that is novel, but the reader will feel that the conclusions reached 
are not derived from mere speculation, but rest upon a basis of induc- 
tion, since they are put forth by one who has given prolonged study 
and refléction to his subject. It is divided into two nearly equal parts. 
The first is introductory and undertakes to show in brief the nature of 
the problem ; the second deals with the conditions of its solution. 

Mr. Curtis insists that the criterion by which all changes proposed 
in the constitutional structure of the Empire, or ‘‘ Commonwealth,’’ 
as he prefers to call it, ought to be judged is that of practicability. 


Our business is only with changes such as we believe can really be effected. 
We can, therefore, reject without hesitation any proposal for reforming the 
existing system which all the statesmen who have worked that system 
would agree to condemn, and would also refuse to share in working if, 
contrary to their advice, it was accepted by the electorate to which they 
are now responsible. 


Judging by this test he rejects all proposals which do violence to the 
principle of responsible government, that is, the absolute and undivided 
responsibility of a single ministry toa single parliament. Plans for 
turning over the regulation of the foreign affairs of the Empire to a new 
executive responsible to the parliaments of the United Kingdom and 
the dominions, or for making the present British ministry responsible 
to a new imperial parliament as well as to the existing Parliament, he 
relegates to the realm of the Utopian. 

What he advocates is an imperial cabinet responsible to an imperial 
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parliament to be chosen by the electors of the United Kingdom and 
the dominions. It would, of course, include the secretary of state for 
foreign affairs, who would thus become responsible to the new imperial 
parliament and electorate. But foreign policy cannot be determined 
except in conjunction with defence, and defence requires revenue. 
The conclusion is therefore reached that the proposed cabinet must 
include the first lord of the admiralty, the secretary of state for war 
and an imperial minister of finance. It is further contended that the 
secretary of state for India and the colonial secretary must also be in- 
cluded, inasmuch as foreign policy and defence are inseparably bound 
up with the administration of the dependencies. The writer is con- 
vinced that the dominions can never share with the United Kingdom 
in the control of foreign relations unless they are prepared to share 
with it responsibility for the government of the dependencies. ‘The 
white man’s privileges and the white man’s burden cannot be dis- 
sociated. The Round Table Movement has from the first proceeded 
upon the sound principle that no plan for readjusting imperial relations 
can be seriously entertained that does not attend to the many and 
complex questions which are involved in the government of dependen- 
cies containing eighty-five per cent of the population of the Empire, 
and which affect the lives and well-being of 370,000,000 human 
beings. 

Mr. Curtis touches upon the subject of imperial finance, though he 
does not think the time has yet arrived to make definitive recommen- 
dations for constructing a new system. He is, however, quite clear 
that any system, to be satisfactory , must enable the imperial government 
to collect all the revenue required for imperial purposes, and at the same 
time must leave the parliaments of the United Kingdom and of the 
dominions as free as possible to determine the incidence of taxation, 
since that is a power essential to local self-government. An advocate 
of organic union, and one, too, familiar with the lessons of British im- 
perial history, could not place reliance upon any scheme of requisitions 
or voluntary contributions sure to be disastrous to the credit and se- 
curity of the Empire. In his judgment the imperial government must 
have the power in last resort of collecting revenue from the individual 
tax-payers. The dominions would thus be called upon to forego the 
exclusive right which they now possess of determining, each for itself, 
the total amount of revenue to be collected. 

The changes proposed, the writer submits, could be effected only by 
virtue of a written imperial constitution, framed by an imperial con- 
vention and ratified by the people of the United Kingdom and the 
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dominions. They could not be made gradually or piecemeal. Of the 
work to be done by such a convention, he says: 


That body will have to decide whether the proposed Imperial Parliament 
is to consist of one chamber or two, how each is to be constituted, the num- 
ber of members in each, how they are to be apportioned to the several 
Dominions, and the precise manner in which the Imperial revenues are to 
be raised. They will have to settle the time after which each Imperial 
Parliament expires, and the mode of its election. They will have to pro- 
vide for the representation of all the Dominions in the Cabinet, whether by 
including ministers without portfolio or otherwise. 


Since most of the proposals embodied in the plan have already been 
discussed in public, it is possible, in the light of past criticism, to fore- 
cast some of the objections that would be raised if a constitution based 
upon them were to be submitted to the electors of Britain and the 
dominions. It would be urged in the dominions, no doubt, that the 
plan would in practice entail a serious abridgment of autonomy. The 
intimate relation between foreign affairs on the one hand and tariffs 
and immigration on the other would be dwelt upon to justify the pre- 
diction that the proposed imperial government could not effectively 
regulate the first without controlling the others, and thus depriving the 
dominions of powers which they now exercise. The experience of 
other federations could be drawn upon to substantiate this view. 
It could not be denied, however, that under the present system the 
control of foreign relations for the whole Empire has not been found 
to be inseparable from the control of trade and immigration. 

The United Kingdom would be asked to give up its imperial 
supremacy and become merely one of a number of federating states. 
It would secure certain advantages, it is true, notably a more equitable 
distribution of the burden of imperial defence. But would this seem 
to the British electorate adequate compensation for the loss of prestige 
involved? ‘‘ For England,’’ Mr. Curtis writes, ‘‘ the change is indeed 
a greatone. Can she face it? Can she bear to lose her life, as she 
knows it, to find in a Commonwealth, wide as the world itself, a life 
greater and nobler than before?” It can only be said that the experi- 
ences of the war appear to have made more probable an affirmative 
answer to th’ question. Thirty years ago Lord Salisbury said of 
imperial federation that it was ‘‘ a matter for the future rather than for 
the present.”” The war has brought it down from the realm of specu- 
lation to that of practical politics. 

If representation in the new imperial parliament were to be based 
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upon population, the United Kingdom with 45,000,000 would prepon- 
derate over the dominions with 19,000,000, and might ‘‘swamp’’ them. 
This objection, for as such it would appear to the dominions, presup- 
poses that parties in a reorganized empire would be solidly national, 
rather than imperial, or international, in character, an assumption for 
which there seems to be little warrant. Furthermore the plan, though 
recognizing the numerical preponderance of the United Kingdom for 
some time to come in the imperial parliament, would apportion to the 
dominions greater weight in the imperial cabinet than their numbers 
alone would justify. 

And there is no doubt that sentimental conservatism, especially in 
England, would insist by way of opposition that ‘‘ paper constitutions ’’ 
are un-English. Ever since Burke rebuked the French National As- 
sembly for its attempt to make a brand-new constitution Englishmen 
have felt that cut-and-dried schemes of government are not for them. 
Professor Dicey, writing in 1915, declares it his ‘* unhesitating convic- 
tion ’’ that the constitution of the Empire ought to develop as the con- 
stitution of England has developed, not by ‘‘ arduous feats of legisla- 
tion” but ‘‘ under the influence of reasonable understandings and of 
fair customs.” ‘Thinking of this type is due principally to an insularity 
of mind which looks at the growth of the Empire as a mere incident of 
English history. When one recalls that the Acts of Union with Scot- 
land and Ireland were ‘‘ arduous feats of legislation,” and that all of 
the dominions have “ paper constitutions,’’ it can hardly be said that 
‘*cut-and-dried ’’ schemes of government are antagonistic to the po- 
litical genius of the Empire. 

A French critic has expressed the view that the predominant fact in 
the history of modern England is a conflict between the tendency to 
instinctive adaptation and the tendency to rational readjustment. Each 
of these tendencies has been reflected in the discussion of the imperial 
question. There are those who would trust to time, the political in- 
stinct of the British race, and the gradual progress of forces which they 
believe are already at work for the solution of the Britannic problem. 
Others can see safety only in deliberate and purposeful action, not too 
long postponed. ‘There is reason for thinking that today rational re- 
adjustment is in the ascendant. In imperialism it expresses itself in 


the movement for federation. 
R. L. ScHUYLER. 


COLUMBIA UNIVERSITY. 









































REVIEWS. 


English Field Systems. By HOWARD LEVI GRAY. Cambridge, 
Harvard University Press, 1915.—ix, 568 pp. 


There has been but little dissent heretofore from Vinogradoff’s sum- 
mary dismissal in 1892 of the subject of English field systems. It has 
been generally conceded that the two- or three-field system of the type 
practiced in nineteenth-century Hitchin and described by Seebohm 
was characteristic of open-field cultivation throughout medieval Eng- 
land. Each tenant held a large number of strips of arable land, dis- 
persed throughout the lands of the township. These lands lay in three 
(or two) great fields, of approximately the same area, and every copy- 
holder held the same number of acres in each field. This equality of 
division was necessary because once in three years (or two) each field 
lay fallow and was grazed by the flocks of the community. Any great 
disparity in the number of acres in the different fields was impossible 
because. it would result in the cultivation of too great or too small a pro- 
portion of the holding in any one year. 

Professor Gray has found that in parts of England such disparity did 
exist. Although, in the Midlands, holdings were faithfully apportioned 
to the different fields in equal parts, in other counties this was not the 
case. Frequently the entire holding of a tenant lay in one furlong or 
was at least concentrated in one portion of the township lands, and no 
arrangement which would admit of rotation by fields under these con- 
ditions can be discovered. Some system of cultivation other than the 
two- or three-field system must have been practiced in these districts. 

Two such systems are distinguished by Professor Gray, the Celtic 
and the Kentish. These are alike in that holdings were not divided 
equally between two, three, or any other number of fields. In Scot- 
land an infield was cultivated intensively with the aid of manure, while 
an outer ring of lands was used partly as waste pasture and partly as 
inferior arable, so long as it would bear crops. Every few years a new 
portion of the waste was converted to tillage, and the worn-out arable 
was laid down for pasture. In Kent a comparatively small proportion 
of the lands of the township was fallow each year, and in some town- 
ships it was possible to sow all of the arable demesne annually. The 
Celtic and Kentish systems are distinguished from each other by the 
size of the typical settlement, by the unit of land measurement etc. 
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Both systems were practiced in connection with the custom of gavel- 
kind, or the division of holdings among co-heirs, which resulted in ex- 
treme subdivision of ownership and in irregularities in the holdings. 
The influence of the Kentish system was felt in East Anglia and in the 
Lower Thames Basin, while traces of the Celtic system appear in the 
counties of the northwest and southwest. 

Especially complex and interesting is the variation of the Kentish 
system found in East Anglia. Here township and manor were not co- 
terminous as in the Midlands, but two or more petty manors existed at 
the same time in each township. The whole township was held together 
by intermixture of holdings of arable land, but the pasturage arrange- 
ments consisted of a division of pasture and fallow arable between the 
different flocks of the township. Each flock had exclusive access to 
the fallow lying in that portion of the township which formed its fold- 
course, irrespective of the ownership of the lands. This arrangement 
prohibited the practice of the three-field system on the lands of the 
township as a whole, and there is also evidence that no attempt was 
made to throw into a compact area the fallow strips of any one year 
within each fold-course. An explanation of this is given in connection 
with the fact that tenants could purchase the right to fold their animals 
on their own land, instead of on demesne. Professor Gray infers that, 
since this right could be exercised only if the sheep were confined by 
wattles, no further inconvenience was felt from the absence of a com- 
pact fallow field than would have arisen if one had existed. Whether 
the sheep were to be folded on demesne land or on tenant land, a fold 
had to be made to confine them, and could not have been dispensed 
with even if the fallow strips did not lie among the sown. In the 
opinion of Professor Gray, the chief object of this arrangement was the 
utilization of the fallow arable as pasture for the sheep. The fact that 
a fine was paid to the lord by tenants for the privilege of folding their 
sheep on their own land is evidence, however, that the poor pasture 
afforded by fallow arable was of little value, and that systematic fertili- 
zation of the soil was for the purpose of folding sheep upon it. Fitz- 
herbert’s observations (not quoted by Professor Gray) are interesting 
in this connection : ‘‘ The grasse that groweth vppon falowes is not 
good for shepe ; for there is moche of it wede, and ofte tymes it com- 
meth vppe by the rote, and that bryngeth erthe with it” (A/usbandry, 
chapter 54) ; but one manner ‘‘ of mendynge of errable lande, is to 
sette thy shepefolde vpon it, and to flitte it euery daye’’ (Surveryinge, 
chapter 24). It was evidently impossible to maintain the fertility of 
the soil even by this device, for approximately one-fifth of the holding 
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whose description furnishes the most satisfactory evidence for Norfolk 
arrangements lay in ollands, i. e., strips of grass scattered among the 
cultivated strips. This is again reminiscent of Fitzherbert’s statement 
that every man has his portion of lea land, and of his advice as to the 
best way of again bringing under cultivation land which was one-time 
arable. 

Professor Gray presents as further results of his study of field-systems 
certain conclusions with regard to the influence of the various systems 
upon the development of agriculture, and with regard to the settlement 
of England. 

The question proposed by Meitzen as to whether the woodland 
counties of England were ever in open-field is answered. These counties 
Professor Gray shows to have been cultivated in common, but under 
arrangements which facilitated enclosure, while the three-field system 
rendered it difficult. In the Midlands, improvement took the form of 
recasting the townships into a greater number of fields. Two-field 
communities became sometimes three-field, sometimes four. Inciden- 
tally this derivation of the three-field from the two-field system disposes 
of the attempts to use it as evidence of a type of settlement different 
from that of the two-field community. By such a change a greater 
area of land was brought under cultivation annually. Here it may be 
noted that Professor Gray, intent upon the modes in which agrarian 
development was accomplished in various parts of England, calls one 
change ‘* progress’’ although it is in the direction opposite to that 
which is characterized in other places as an improvement. This is the 
appearance of strips of lea in the cultivated fields—the cessation of 
agriculture on certain portions of the arable for several years. This 
change, observed in the Midlands, brought less rather than more land 
under the plow each year. No explanation of the advantage gained is 
offered , although this change is assumed to be beneficial. Since it was 
probably forced upon the farmers by inability to maintain the whole 
area of land at that degree of fertility which repaid continuous three- 
course husbandry, it seems a sign of decay and not of progress. 

The conclusions as to the settlement of England are largely conjec- 
tural. The Midland district was occupied by Anglo-Saxons who estab- 
lished there the three-field system, while their influence was less 
strongly felt on the Scotch border and in the southwest, as is indicated 
by the survival of certain features of the Celtic system in these coun- 
ties. The Kentish system was of Roman origin. East Anglia shows 
the traces of a Danish invasion superimposed upon a system similar to 
that of Kent. 
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The sources and method of the book are as follows: the author has 
first sought the characteristics of the field system in each region by ex- 
amining the enclosure awards and tithe maps of the eighteenth and 
nineteenth centuries, and especially the sixteenth-century surveys and 
field-books. These three classes of documents give the only complete 
and specific descriptions of the fields of an entire township to be found. 
In the thirteenth century and the first half of the fourteenth, charters 
and fines give specific information as to the location in fields and fur- 
longs of the lands belonging to single holdings. The terriers of the 
fifteenth, sixteenth and especially of the seventeenth century are val- 
uable for the same sort of evidence. The manorial extents of the late 
thirteenth and early fourteenth centuries are of little value. Gray uses 
the early, more fragmentary evidence to discover ‘‘ whether the thir- 
teenth-century situation was a prototype of that of the eighteenth cen- 
tury, or whether there had been change,” and has to rely on conjecture 
for a description of agrarian conditions before the thirteenth century. 
Throughout the volume there are transcriptions of the most important 
evidence, and further material is given in an appendix of 140 pages. 


HARRIETT BRADLEY. 
COLUMBIA UNIVERSITY. 


Charity for a Hundred Years. History of the Monmouth Street 
Society, Bath, 1805-1904. By PErRcy VERE TURNER. Published 
by the Society. —84 pp. 


With the exception of London and perhaps Edinburgh, there is no 
city in the British Isles about which more books have been written than 
Bath. A voluminous bibliography would be needed to include them 
all. But Mr. Percy Vere Turner’s History of the Monmouth Street 
Society works a hitherto neglected vein, with the result that he has 
written a monograph that will appeal to sociologists and to students of 
the institutional history of England who have neither been in Bath nor 
read any of the numerous books about it. It was in 1865 that the 
London Charity Organization Society began work on lines that are 
being followed or developed all over the English-speaking world. 
Sixty years before that time a charity organization society had been 
formed in Bath; and from that day to this, continued success has 
attended its work. : 

Local conditions in Bath, as regards charity, were peculiar all 
through the eighteenth century, and in fact until railways and easy 
travel in continental Europe deprived Bath of much of its vogue as a 
health and pleasure resort of the aristocratic and wealthy classes. 
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What was known as “ the season” lasted for six or seven months of the 
year. During the season, in the early decades of the nineteenth century, 
one-fifth of the population consisted of wealthy people and their 
servants, who were in Bath as visitors. In the train of the wealthy 
came hundreds of professional mendicants. The coming of these 
vagrants was as regular and as certain as the coming of the wealthy 
visitors on whom in large part the prosperity of the city so long 
depended ; for the procession of vagrants to Bath dated at least as far 
back as the reign of Queen Elizabeth. After the season there was a 
period of hard times and scant living for the respectable wage-earning 
men and women permanently domiciled in the city who depended upon 
the seasonal visitors for their livelihood. There were thus at the open- 
ing of the nineteenth century two classes whose cases made an appeal 
to the charitable—the mendicants who had followed their prey to Bath, 
and the poor residents for whom there were always hard and pinching 
times between the end of one season and the opening of the next. 
The Monmouth Street Society was organized in 1805, primarily to deal 
with the professional mendicants. It at once appointed a beadle, to 
whom some police powers were entrusted. It also secured the contin- 
uous and systematic aid of the city magistrates ; and in the course of a 
few years the old-time impostors and vagrants gave Bath a wide berth. 
With its first mission accomplished, the Monmouth Street Society 
turned its attention to the deserving needy people who were citizens 
of Bath, and later on to coping with occasional more wide-spread 
distress due to floods in the Avon valley, to industrial stagnation, 
and to epidemics, until better sanitation relieved Bath and other 
English cities from these outbreaks. From the first the Society was 
well supported by wealthy visitors and residents, and it always had the 
endorsement and aid of the magistrates and the municipal council. 
Most of its work has been done by volunteer committees. The work 
has been varied in character, and has been attended with a success not 
exceeded even by the London Society, which began its work much on 
the lines of the Monmouth Street Society half a century ago. The 
problems of one large city as regards organized charity other than that 
administered by the municipal or poor-law authorities, are much the 
same all over the Anglo-Saxon world ; and it is for this reason that Mr. 
Vere Turner’s careful and detailed history of the problems that have 
confronted the Monmouth Street Society, and the methods by which 
they have been solved, has an interest by no means confined to social 
workers in English cities. 
Apart from this interest the history of the Bath Society has another 
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value. It is a noteworthy contribution to the history of the English 
people. It must be so regarded, among other reasons, for the glimpses 
it affords of police and sanitation in the large cities in the era before 
the reform of the municipal corporations eighty years ago, and of social 
conditions in England during the Napoleonic wars—particularly of the 
hard experiences of the wives and children of English and Irish militia- 
men in the days when every able-bodied working man was liable to the 
militia ballot, and when the central government gave itself no concern 
as to what became of the families of the men who were pressed for the 


navy or balloted for the militia. 
EDWARD Porritt. 
HARTFORD, CONNECTICUT. 


The History and Economics of Transport. By ADAM W. 
KIRKALDY and ALFRED DupLEY Evans. London, Sir Isaac Pitman 
and Sons, Ltd., n. d.— ix, 338 pp. 


Messrs. Kirkaldy and Evans’s History and Economics of Transport 
is remarkably well arranged; and for a book written primarily for 
students of transport in the newer universities and schools of economics 
in England, its comprehensiveness is equally remarkable. Well- 
ordered arrangement is also accompanied, as might be expected, with, 
clearness of statement ; and these features should help to make a read- 
ing constituency for the book far beyond the student body for which it 
is primarily intended. 

The three hundred pages of text are divided into four sections—an 
introduction of five chapters, and three parts. The introduction carries 
the history of transport down to the beginning of the railway era in 
England, and includes an informing chapter on the history of the canal 
system and its condition at the period when the supremacy of the canal 
as a method of freight transport was first threatened by the railways. 
The railway in the United Kingdom ‘and in Europe and the United 
States forms the subject of part i. This is an admirable section ; for, 
taken in conjunction with the chapter in the introduction on railways 
and the locomotive, it furnishes a weil-told and good working history 
of the railway system of Great Britain from 1814, when Stephenson 
built his first loccmotive at Killingworth colliery, to the new era of 
traffic agreements between English railway companies that began in 
1905. The history of the railways of the United States is not detailed ; 
and in a book intended for use in British universities it is remarkable 
that the railways of Canada are quite ignored, notwithstanding the fact 
that one of the longest railways in the British Empire—the Inter- 
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colonial—is owned and operated by the Dominion government, and 
the further fact that in the Railway Commission, which was created by 
the Laurier Government in 1903, Canada has one of the most efficient 
and at the same time least expensive railway courts in the English- 
speaking world. Brief as is the chapter on American railways, it 
affords an opportunity of comparing the vastly different conditions 
which attended the beginning of the railway era in England and in the 
United States, and also of paying a tribute to the American railway 
system. ‘‘ From some points of view,’’ write the authors in conclud- 
ing their survey of the history and working of the American railway 
system, ‘‘ it is one of the most efficient, best arranged, and cheapest 
systems in the world. It moves an immense volume of goods traffic ; 
and the average rate per ton-mile charged for the work it does is the 
lowest in the world.’’ 

Both railway and canal economics are discussed in part ii. Railway 
economics are considered under the headings: railway capital, railway 
revenue and expenditure, the evolution of railway rates and fares, 
theories as to the basis of railway rates, allegations of discrimination 
and excessive rates, the question of foreign preference, government 
control of railways, railway statistics and accounts, and state railways. 
All these questions are discussed, of course, from an English stand- 
point, with some attention to American and European conditions, but 
generally with a view to comparisons. From the point of view of 
railway history, the chapter on government control is especially note - 
worthy. It extends only to nineteen pages; but within this small 
compass there is an excellent account of the gradual development of 
the control that Parliament, the Board of Trade, and the Railway and 
Canal Commission exercise over the construction of railways and over 
many details of their operation. 

Nearly seventy pages are occupied by the section on shipping and 
ocean transport—a section that is inclusive and well-balanced, and 
that carries the history of shipbuilding and the economy of transport 
down to as recently as June, 1914, when the Suez Canal Company 
announced that the canal was available for vessels drawing up to thirty 
feet of water. The evolution of the modern freighter is followed in 
considerable detail until as recently as the coming-in of the oil tank 
steamer. There is, however, no mention of the great contribution 
that the lake shipyards of the United States have made to transport 
economy. The lack of any mention of the present-day lake freighter 
is the more noteworthy because the authors pay their tribute to the 
men of the old New England shipyards who designed and built the 
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American clipper ; and because, in the chapter on coaling stations, 
they give a good description of the development of the American iron 
and steel industry. As is well known in this country, the evolution of 
the modern bulk-freighter in service on the Great Lakes grew directly 
out of the demand at lower lake ports for ore from Michigan and 
Minnesota. 

The book was apparently in press before August, 1914—before the 
war had altered so many of the currents of trade, and had created the 
new and large oversea demand for American coal. In view of this 
new American trade, some significance attaches to a forecast made by 
the authors in the chapter on the coaling stations of the world’s mer- 
cantile marine. Almost from the time that steamers began to super- 
sede sailing vessels in ocean transport, supplies for these coaling stations 
were drawn exclusively from Great Britain, to the great advantage of 
the British coal trade, and also of British shipping. In more recent 
years, Australia, New Zealand, South Africa, India, China and Japan 
have been pushing into this trade with the coaling stations. Messrs. 
Kirkaldy and Evans note this fact, and also the fact that good Ameri- 
can coal has been sold at Panama ports at 17s 6d per ton. With the 
development of the American coal trade through the Panama canal, 
they anticipate American competition for the trade of the coaling 
stations—*‘‘ not a pleasurable prospect,’’ they add, ‘‘ for British ship- 
ping interests ; for with the export of coal on a large scale, American 
shipping will again become a serious competitor for ocean transport 


services.” 
EDWARD PorriTT. 


HARTFORD, CONNECTICUT. 


Disturbed Dublin. The Story of the Great Strike of 1913-1914. 
By ARNOLD WricHT. New York, Longmans, Green and Company, 


1914.—xli, 337 Pp- 


In the history of labor troubles in the United Kingdom since the 
industrial era began there is no upheaval comparable with that which 
harassed and dislocated the trade of Dublin from 1911 to 1913, an up- 
heaval which, after bringing much distress on some sixteen thousand of 
the wage-earning men and women of Dublin, culminated in the complete 
defeat of the Irish Transport Workers’ Union in the winter of 1913- 
1914. The unrest had its source at Liberty Hall, the headquarters of 
the Transport Workers’ Union, where the presiding officer and impelling 
force in the long series of strikes from 1911 to 1914 was Mr. James 
Larkin, one of the most remarkable men who ever obtained a place in 
the history of trade-unionism in England, Scotland or Ireland. 
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Mr. Larkin, who first came into prominence in 1908, had made 
himself a dictator in the labor world of Dublin when in 1913 the 
employers formed a federation and resorted to lockouts in order to 
defeat the nondescript trade-unionism that had been created by Mr. 
Larkin and his official associates at Liberty Hall. These lockouts 
brought the labor difficulties of Dublin to a head; and at this stage 
Larkinism created much trouble and embarrassment for the older trade 
unions in the United Kingdom, raised serious questions for Dublin 
Castle and for the Asquith Cabinet, and for many weeks riveted public 
attention in England and Scotland, as well as in Ireland, on Dublin. 

Adequate newspaper attention was bestowed on the later stage of the 
trouble. It could not be otherwise, in view of the disorder and distress 
in Dublin that resulted from the lockout of fifteen or sixteen thousand 
wage-earners of the city. But the newspaper reporting was largely 
either partisan or sensational, and it was concerned chiefly with the 
extraordinary developments of Larkinism. Mr. Arnold Wright traces 
the Larkin movement in detail from 1908 to its final and complete 
collapse in the winter of 1913. It cannot be claimed for Mr. Wright’s 
history that it is much less partisan than some of the newspaper corre- 
spondence that was telegraphed to the English newspapers during the 
last stage of the struggle between Mr. Larkin and the federated em- 
ployers of Dublin. Mr. Wright is unmistakably on the side of the 
Dublin employers and of Mr. William Martin Murphy, the leader of 
the employers, in their resort to lockouts as a means of making an end 
to the irresponsible trade-unionism that was developed at Liberty Hall 
between 1908 and 1913. But while Mr. Wright’s history has this bias, 
it is a full and painstaking narrative of the various stages of the Larkin 
movement. It is prefaced by a remarkably good description of the 
social squalor of Dublin—the appalling housing conditions for which 
Dublin has long been notorious. One of the most informing chapters 
in the history of the labor unrest of 1908-1914 is that in which Mr. 
Wright examines the journalism of the Larkin movement. Ireland 
has had many newspapers which gave trouble to the attorney-generals 
and other law officers of the crown; but none—not even United 
Ireland of the eighties and nineties of the last century—was more 
daring or more revolutionary than Zhe Worker, which was edited by 
Mr. Larkin and was the official organ of Liberty Hall. 

The appendices extend to nearly forty pages ; and as they are chiefly 
documentary, they are of much value to students of one of the most 
extraordinary developments in the history of trade-unionism in the 


United Kingdom. EDWARD PorrITT. 


Hartford, Connecticut. 
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Third Party Movements Since the Civil War. By FRED E. 
Haynes. Iowa City, State Historical Society of Iowa, 1916. xii, 


564 pp. 


Under the title Zhird Party Movements the author sets himself the 
task of writing a history of agrarian discontent in the United States 
from the Civil War to the present. His reason for thus limiting his 
field is indicated in the following paragraph from his preface : 


Primarily a party of one issue, which has been largely a moral one, the 
Prohibition party has been national in its source and scope: it has no vital 
connection with frontier conditions nor with the economic and social life of 
the West. The Socialist party, on the other hand, has been international 
in its history and development: it has grown out of the industrial revolu- 
tion in European countries and its program and policies have been shaped 
by conditions there. So far as those conditions have reappeared in the 
United States, European socialism has grown stronger in this country. 
There is nothing distinctively Western or American about the Prohibition- 
ists and Socialists, as has been the case with the Anti-Monopoly, the 
Greenback, and the Populist parties [pages vii, viii]. 


An account of the Liberal Republican party is included, however. 
One wonders why, for, though it originated in Missouri, one has diffi- 
culty in finding that it possessed any other qualities distinctively west- 
ern, which characterize the other three parties mentioned. Its inclu- 
sion only mars the unity of the volume, while the author fails to com- 
pensate for this defect by adding anything new to the history of that 
ill-starred organization, which, as Horace White says, proposed ‘* to go 
through the temple of freedom with a scourge of small cords and drive 
out the grafters and money-changers.’’ 

After disposing of the Liberal Republicans, Mr. Haynes devotes 
some forty pages to a discussion of the various farmers’ movements 
during the middle of the seventies. In this part of his study he has 
added very little to the subject that is not to be found in Dr. Solon 
Buck’s very excellent Granger Movement and other writings by the 
same author. The bulk of the volume is taken up with a consideration 
of the Greenbacker and Populist movements. A brief account of the 
Insurgent movement and the Progressive party is given in the final six 
chapters but one. A brief essay on social politics concludes the 
volume. 

Mr. Haynes’s principal primary sources are the files of three or 
four Iowa newspapers and Appleton’s Annual Cyclopedia. He 
refers to several magazine articles, as well as a number of secondary 
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works, and makes a limited use of the manuscript papers of Luman 
H. Weller, James B. Weaver and Ignatius Donnelly. No bibliography 
is appended, but instead of footnotes the author lists his citations 
at the end of the book, which in a way serves the double purpose 
of bibliography and citations to authorities at the same time. Sucha 
method is no doubt convenient to the printer and welcome to the gen- 
eral reader—if there be such for a book like this—but it is very incon- 
venient to one using the volume for purposes of historical study. 

In dealing with each movement or party the author first considers it 
briefly for the country as a whole, and then goes into minute detail for 
Iowa. This of course leaves the impression that the volume is, after 
all, a study of the various agrarian movements in Iowa. Indeed, the 
original purpose was to limit the scope of the study to that state, and 
one cannot help but fee] that had not this first intention been departed 
from the author would have saved himself considerable time, and still 
have contributed as much and perhaps more to historical knowledge 
than he has by undertaking to write a comprehensive account of agra- 
rian movements for the whole United States. In an extended history 
of the Greenbackers and Populists, as this purports to be, one would 
naturally expect to find an adequate discussion of their political and 
economic theories. A rather careful reading of the volume, however, 
fails to disclose such a discussion. It might also be added, without any 
intention of being unduly captious, that the style in which the various 
essays are written does not tend to attract and hold the reader’s at- 
tention. 

In mentioning these few deficiencies there is no purpose to disparage 
the rather excellent contribution to the subject which the author has 
made ; but it is perhaps not amiss to point out that he has undertaken 
the difficult task of covering in a comprehensive manner a broad field, 
many of whose various aspects and phases have not yet been studied 
in detail. The reviewer therefore takes this opportunity to express the 
opinion that the better method of writing the recent history of the 
United States would be to delay the comprehensive work of interpre- 
tation respecting the whole of a complicated movement or field until 
the constituent parts have been painstakingly and exhaustively investi- 
gated. After such preliminary investigations have been made by 
young, enthusiastic and patient seekers after the facts, the time would 
then seem ripe for an experienced historian to make a proper estimate 
of its importance, and give a just interpretation of the lasting contri- 
butions of its leaders to social progress. ‘There seems to be little 
doubt now that the leaders of the Greenbackers and Populists, though 
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called ‘‘ cranks,’’ ‘‘ calamity-howlers,’’ and ‘‘ doctrinaires’’ by most 
of their contemporary conservative rivals in the old parties, were for 
the most part men of vision and deep human sympathy. ‘The seeds 
which they sowed, though slow in coming to fruition, have at last 
ripened—to some extent at least—into a harvest of awakened public 
sentiment for social justice. As Mr. William Allen White says, though 
their prescriptions for the economic and social ills that afflicted the 
body politic were not always faultless, their diagnosis was generally 
correct. Until some historian or publicist possessing something of the 
broad human sympathy and interpretative faculty of mind, so charac- 
teristic of Mr. White, has dealt with these agrarian movements, their 
final history will not have been written. 

And before such an historian can write completely and finally, what 
Mr. Haynes has done by way of studying the details of the agrarian 
movements in Iowa must be done for these same movements in the 
other states of the West and South. In leading the way and making 
this study for one state, Mr. Haynes deserves the grateful thanks of all 
students in the field of later American history. 

B. B. KENDRICK. 


The Spanish Dependencies in South America. By BERNARD 
Moses. New York, Harper and Brothers, 1914. Two volumes.— 
Xxvi, 3945 ix, 444 pp. 


The title of these volumes would seem to indicate a brief survey of 
the history of Spanish colonization in South America. The author, 
however, states in the preface that his purpose is to treat the period 
lying between 1550 and 1730 which is ‘‘ marked by the organization 
and development of political societies dependent on Spain. . . the 
early voyages of discovery and the exploring expeditions (1492-1550) 
being brought into view only in so far as they led to the establishment 
of European settlements. ’’ In view of this statement it is somewhat 
surprising to find that nearly two-thirds of the first volume is devoted 
to the narration of the discovery and conquest during the period before 
1550. ‘The remainder of this volume treats generally of the last half 
of the sixteenth century. Of the second volume three chapters deal 
with the sixteenth century, four with the sixteenth to the eighteenth 
inclusive, seven with the seventeenth, two with the seventeenth and 
eighteenth, and four with the eighteenth. A considerable portion of 
this volume, especially chapters 16 and 17, deals with the period after 


1730. 
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The work is not a balanced and continuous history, but rather a 
series of studies dealing with various episodes or phases of the history 
of colonization in Spanish America. It gives with a greater or less 
degree of fullness glimpses of colonial history and life and includes 
general studies of institutions. The amount of space devoted to various 
topics seems to be determined, not by the importance of the particular 
subject, but rather by the fact that the author has already written on 
it or has had access to an original document or a special monograph by 
a Spanish American. A noteworthy case of the lack of proportion is 
afforded by the space devoted to four great institutions of Spanish 
colonization—namely, the Council of the Indies, 44 pages, the Casa 
de Contratacioén, 28 pages (based on an article by the author in the 
American Historical Review), the Audiencia, 4 pages, and the Vice- 
roy, 74 pages. Of the 112 pages devoted to the period from 1700 
to 1730, 31 are used in telling the story of the revolt of José Antequera 
in Paraguay in 1721-26 (derived from Pedro Lozano, Historia de las 
Revoluciones de la Provincia del Paraguay.) A characteristic use of 
special monographs is afforded by the chapter on the encomienda sys- 
tem as found in Chile, presumably to the exclusion of the other areas 
(based on Amunategui Solar, Zas Encomiendas de Indijenas en Chile). 

Eighteen chapters of the first volume deal with political and military 
history. They contain an interesting account of the early exploration 
and conquest of the various regions of South America, and narrate the 
exploits, hardships and sufferings of the conquistadores in their search 
for gold, and their labors in the establishment of the Spanish régime in 
the New World. ‘The leaders, their problems and achievements, their 
rivalries and conflicts—which led at times to civil war—and _ the diffi- 
culties of the government in controlling the colonies, are among the 
subjects which are considered. The four remaining chapters of the 
first volume treat of institutional subjects, viz: The Council of the 
Indies and the India House; the Awdiencia and the Viceroy; the 
Inquisition in Cartagena ; and the Inquisition in Chile. One wonders 
why the Inquisition in Lima was not considered worthy of a chapter. 
Of the second volume, eleven chapters are devoted to political history 
and nine to institutional subjects. The former continue in a topical 
manner the story of the various colonies in South America, dealing 
especially with Indian problems, the development of the cities, disputes 
of the officials, and the attacks of the English on South America. The 
latter contain studies of a mining town in Upper Peru, the encomienda 
system in Chile, the Jesuit missions in Paraguay, the Church in rela- 
tion to the civil government, the colonial city, travel and transporta- 
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tion, and social characteristics of the Spanish dependencies. Chapters 
on literature, art and architecture would have made this list of studies 
more complete. 

The introduction of proper names, by using only the surnames, and 
the misspelling of many Spanish words are defects which should have 
been avoided. ‘The collection into an orderly bibliography of the 
numerous works cited in the footnotes, together with other treatises 
relating to the subject, would have added materially to the worth of 
the volumes. The chief value of the study lies in the fact that it puts 
into English a summary of the results of numerous excellent studies 
in Spanish and hence serves the needs of the general reader who has 


an interest in colonial Spanish America. 
Roscoe R. HI. 
UNIVERSITY OF NEW MEXICO. 


The Operation of the Initiative, Referendum, and Recall in 
Oregon. By James D, Barnett. New York, The Macmillan Com- 


pany, 1915.—xi, 295 pp- 


Those who are interested in the direct government movement tend 
to become either its bitter opponents or its ardent advocates. It is 
not easy to maintain an attitude of strict neutrality, and the result 
has been the production of a copious literature upon the subject 
written by those who had something to prove. This propagandist ma- 
terial has served a useful purpose. The time has come, however, 
when the friends and enemies of direct government, as well as the 
disinterested student, will welcome a discussion of its problems. pre- 
sented with scientific moderation by one who is trying to explain and 
clarify rather than to persuade. Such a discussion is Professor Barnett’s 
Operation of the Initiative, Referendum, and Recall in Oregon. 

The scope of this study is limited in two important regards. The 
initiative and referendum is discussed only in its relation to state 
measures, omitting the wide use given it in towns and cities. Further- 
more, only the experience of Oregon is presented and there is no 
attempt to make comparisons with the operation of the system in other 
states. A great weakness in many of the previous discussions of direct 
legislation which have aimed at scientific accuracy has been that they 
have attempted to cover too wide a territory. The author has thus 
been reduced in most cases to the offering of vague generalizations 
about many matters regarding which he could not possibly have accurate 
information. Professor Barnett has proceeded upon the eminently 
sound assumption that the dozen-cdd years of experience which Oregon 
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has had with the initiative and referendum are worthy of detailed study. 
What he has sacrificed in geographical and logical all-inclusiveness he 
has more than made up for by the added exhaustiveness with which he 
has been able to treat this narrower field. 

It is impossible to summarize even briefly each of the twenty-five 
chapters in which the various aspects of the initiative and referendum 
are presented in Professor Barnett’s book. The reader will find a careful 
and balanced description of the system in action, together with pene- 
trating criticisms and concrete suggestions for reform. After a pre- 
liminary discussion of the history of the system in Oregon and a 
description of the provisions in which it is embodied, the author devotes 
some little space to the origin, preparation and character of initiative 
and referendum measures. It is held to be unfortunate that the reai 
promoters of measures to be submitted to the people should be per- 
mitted to remain unknown or to masquerade behind misleading names. 
A publicity measure should be enacted to remedy this situation. There 
have been instances of log-rolling in which different sections or towns 
have acted in collusion to secure the enactment of measures of local 
concern. Although as a general rule initiative and referendum meas- 
ures have been weli drafted, this is not invariably the case, and the 
establishment of an advisory drafting commission would be of great 
public benefit. Measures submitted to the people have frequently 
been inherently unsuitable for popular action, either because of their 
highly technical character or their local import. On the other hand, 
measures which are suitable for popular action have frequently been 
submitted under circumstances which have made satisfactory voting 
impossible. Many subjects have been combined in one measure, 
conflicting or rival proposals have been submitted, and ballot titles 
have been either blind or misleading. These evils are gradually being 
corrected, however, as time goes on. In dealing with the problem of 
securing signatures to initiative and referendum petitions, several inter- 
esting points are presented. The advent of woman suffrage has made 
it harder to secure the required number of signers, since that number 
is now greater, and women, who do not naturally congregate anywhere, 
are hard to reach. Oregon has had bitter experience with the un- 
scrupulous practices of the professional petition circulator, and Professor 
Barnett believes that the only relief from this evil will come through 
abandoning the circulation of petitions. These should be placed ina 
public place where people can go to sign them. The number of 
signatures required might well be reduced under such an arrangement. 
Both friends and enemies of the initiative and referendum are agreed 
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that too many measures are submitted to the people. There is no 
enthusiasm, however, for any device for reducing this number, and the 
only remedy seems to lie in voting down the ill-advised proposals and 
thus discouraging their submission. Nor is there any general senti- 
ment in favor of increasing the majority necessary for the enactment 
of laws by the people. 

The people of Oregon have thus far enacted into law or constitu- 
tional amendment only 51 out of a total of 136 proposals, and the 
author devotes considerable space to a consideration of the rationality 
of this voting. The voter’s task has been a difficult one. It has not 
always been easy to tell just what a measure involves either by reading 
the title or studying the text. On one or two occasions the people 
have passed laws which were void because they did not have enacting 
clauses. All sorts of unsuitable proposals have appeared upon the 
ballot. Most measures originating with selfish interests have been 
defeated, and the most radical proposals have also failed. It is the 
author’s belief that, on the whole, the people have done very well. 
They have shown a consistently progressive attitude and their work 
compares favorably with that of the legislature. 

Several chapters are devoted to a consideration of the relation of the 
initiative and referendum to the other departments and organs of state 
government. ‘The legislature has not, as a rule, been disposed to 
obstruct the working of the new system. It has the power to repeal 
laws which the people enact, but has not shown any desire todoso. It 
seems to be more sensitive than formerly to the wishes of the people, 
though it is felt that its increased virtue is negative rather than positive. 
The power of the legislature to refer laws to the people on its own 
initiative should, in Professor Barnett’s judgment, be taken away. 
The courts have also seemed friendly to the new system. There is a 
general feeling, furthermore, that a system of recalling judicial decisions 
would add little or nothing to the already existing power of easy con- 
stitutional amendment by popular vote. ‘The existence of the initiative 
and referendum seems to have weakened the organization of political 
parties by rendering superfluous any constructive party program. The 
popularity of the system seems established. There is still opposition 
to the initiative and referendum on the part of the ‘‘ irreconcilables,’’ 
but the general feeling throughout the state is that, while there may be 
some faults in the details of the system, the principle is sound. There 
is no disposition to abandon it. 

Professor Barnett devotes one chapter to the operation of the recall 
in Oregon. There is no instance as yet in which a recall election has 
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been applied to a state officer, but there have been seventeen such 
elections in municipalities, counties, and school districts. There have 
also been many unsuccessful attempts to invoke the recall. There has 
been much abuse of the system and some reforms are needed. Many 
of these reforms are of the same nature as those suggested to safeguard 
the operation of the initiative and referendum, as, for example, the 
abolition of the circulation of petitions. Some method should be de- 
vised to allow the voters to decide separately on the recall of an officer 
and the election of his successor. There is much difference of opinion 
as to the effect which the reca]l has upon public officers, and the brief 
experience with the system in Oregon does not justify any definite 
conclusions as to its merits and demerits. It is a strong argument in 
its favor that it opens the way for longer terms of office and a shorter 
ballot. 

Professor Barnett’s study is presented in a style as attractive as the 
close examination of so many details will permit. It is admirably 
organized and indexed. A valuable appendix has been added contain- 
ing documentary material. It is a book which will be of interest and 
value to every serious student of the phenomena of direct government, 
and it is hoped that it will prove to be the forerunner of similar studies 
dealing with the problems and experience of the other direct legislation 


states. 
RosBert E. CusHMAN. 


UNIVERSITY OF ILLINO!s, 


The Case for the Shorter Work Day. By FELIX FRANKFURTER 
and JOSEPHINE GOLDMARK. New York, The National Consumers 
League, 1916.—Two volumes ; xv, Vv, 1021 pp. 


The Fourteenth Amendment forbids a state to deprive a person of 
liberty or property without due process of law. By virtue of this clause 
the Supreme Court from time to time has decided to what extent the 
state may limit the number of hours in a day which a laborer may con- 
tract to work. The court now has before it for decision the question 
whether the requirements of due process are violated by a statute of 
Oregon which declares that ‘‘ no person shall be employed in any mill, 
factory or manufacturing establishment . . . more than ten hours in any 
one day.’’ ‘The volume under review is a reprint of the brief presented 
to the court in support of the statute. It consists of six pages of legal 
argument and 959 pages of facts and opinions designed to convince the 
court of the evils of long hours of labor. The legal argument is the 
work of Professor Felix Frankfurter of the Harvard Law Schcol. The 
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remainder of the brief was prepared by Miss Josephine Goldmark under 
the direction of Mr. Louis D. Brandeis before his nomination as asso- 
ciate justice of the Supreme Court obliged him to withdraw from the 
case. 

The non-legal part of the brief is divided into two parts. The first 
gives a list of statutes in all countries limiting the hours of labor for 
men and the second shows the experience upon which such legislation 
is based. ‘This second part is made up largely of excerpts from tech- 
nical books and journals presenting the scientific conclusions of medical 
experts upon the deleterious effects of long hours of labor. There is 
also testimony and argument as to the beneficial effects of short hours 
of labor on morals and the general welfare, and on the quality of citi- 
zens as political, social and military factors. Over 300 pages are de- 
voted to the economic aspects of reducing hours of labor. The appendix 
contains an index and a reprint of Mr. Frankfurter’s article on ‘‘ Hours 
of Labor and Realism in Constitutional Law,’’ published in the Harvard 
Law Review, volume xxix, page 353. 

This brief brings out into bold relief the nature of the question which 
the Supreme Court has to decide. They are the arbiters of a dispute 
whose settlement depends, in part at least, upon a judgment on a 
question of physiology. To this question the brief for the state in 
Bunting v. Oregon gives the greater part of its attention. But Miss 
Goldmark’s contribution to the medical education of the judiciary is no 
intrusion. ‘They have invited it, as Mr. Frankfurter’s quotations from 
their opinions clearly show. They have declared that so long as there 
are reasonable grounds for the belief of a legislature that employments, 
when too long pursued, are detrimental to the health of the employees, 
the decision of the legislature will not be reviewed by the court. ‘* The 
question in each case,’’ they say, “is whether the legislature has 
adopted the statute in exercise of a reasonable discretion.” 

In deciding this question of reasonableness the court seems to weigh 
in the balance two conflicting considerations. ‘They make a compari- 
son between the seriousness of the interference with liberty and the 
importance to the community of the improvement in the health of 
individuals due to the reduction of the working day. These conflicting 
considerations are not mathematically commensurate. But the com- 
parison has to be made. Since a person may be subjected to a com- 
plete deprivation of liberty if the court finds sufficient warrant in the 
resulting advantage to the public good, the validity of any partial 
deprivation must depend on the justification shown. The greater the 
resulting advantage to the community, the greater may be the restric- 
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tion of the liberty of the individual. It would seem, therefore, that 
the determination of the constitutionality of any law restricting the 
length of the working day may depend upon the judgment of five jurists 
on what is, in the last analysis, a medical question. For the restriction 
which will be permitted varies directly with the judicial appreciation of 
the evils inherent in labor beyond the prescribed limit. 

In many other instances, of course, the courts pass upon medical 
questions. Trial judges and juries pass on questions of physiology, chem- 
istry, engineering and similar technical subjects in which they have no 
expert training. But in these cases the testimony of technical experts 
is presented in evidence during the trial. In passing on questions of 
constitutionality, however, where similar technical questions are in- 
volved, the courts have seldom in the past had the benefit of expert 
testimony. Zhe Case for the Shorter Work Day fills a need which has 
been sadly felt. Its authors have furnished an excellent model for 
future briefs on similar constitutional questions. In laying emphasis 
on the exact nature of the question which the Supreme Court has to 
decide, they have made a contribution to jurisprudence and to political 


science. 
THoMAsS REED POWELL. 


Law and Order in Industry. By JULIUS HENRY COHEN. 
New York, The Macmillan Company, 1916.—xviii, 292 pp. 


Mr. Cohen has written a history of the ‘‘ protocol’’ in the New 
York ladies’ cloak and suit industry. His position as counsel for the 
Cloak, Suit, and Skirt Manufacturers’ Protective Association has 
afforded him an unusual opportunity to learn the inside workings of 
this organization, and to portray the motives and the trials of the 
‘* bosses.’’ In brief but graphic chapters he describes the chaos in 
the needle trades of New York in the last decade, the gradual realiza- 
tion by the employers that a strong association was the only means of 
coping with the operatives’ union which became suddenly unified and 
powerful in 1910, the attempts to settle the long strike that ensued, 
and the slow evolution of the protocol through the efforts of Louis 
Brandeis, Louis Marshall, Meyer London and himself. This agree- 
ment Mr. Cohen considers 


a fundamental constitution for the doing of business between the workers 
and the employers, with a supreme judicial tribunal, a conciliation and 
mediation department, a department for the establishment of legislation 
by consent of both parties, and an administrative department [page xii]. 
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But the adoption of the protocol failed to bring complete freedom 
from disagreements, for it had to be amended several times in order 
that complaints might be more quickly and satisfactorily adjusted. 
The question of discharging union members was a continuous source of 
irritation. The arbitration board in January, 1915, rendered a decision 
requiring that ‘‘ the power of administration, discipline and discharge, 
vested in the employer shall be exercised in a fair and reasonable 
manner, and if the propriety of the action is questioned, shall be sub- 
ject to review.”’ Although the terms of this decision were satisfactory 
to both parties, its interpretation was difficult. Later in the year a 
shop strike occurred while several discharge cases were awaiting arbi- 
tration ; this strike was in violation of the protocol and in defiance of 
the union officers, who were at the time involved in legal difficulties. 
As a result the manufacturers who opposed the agreement gained the 
upper hand and the protocol was abrogated. However, the Mayor 
appointed a council of conciliation which engineered a renewal of the 
protocol for two years. The agreement was to continue indefinitely 
unless formally repudiated by either party two months before the 
expiration of a two-year period. 

At this point Mr. Cohen has to leave the history of the protocol for 
a discussion of his main theme, the practicability of settling labor 
difficulties by voluntary collective agreement. He finds that the 
‘* preferential shop’’ is a workable substitute for the closed union 
shop and for the non-union shop, but points out the hardship to em- 
ployers of union operatives in competition with employers who close 
their shops to these organizations. 


Employers generally already are aware of the value of collective bargaining 
to society generally. They accept it in theory and in principle. What 
they want to know is how to run businessby it. We will get more collec- 
tive agreements when we solve the problem of enforcement of standards. 
Those who from the outside believe in the social value of joint agreements 
between unions and employers’ associations, must not rely upon violence 
or law breaking as the means of securing them. They must face the busi- 
ness factors squarely. When we do this we shall make progress, as we 
did in municipal reform [page 204]. 


One of the difficulties can be solved, Mr. Cohen believes, by the 
adoption of a white label to be placed on goods manufactured under 
protocol conditions. Thus the power of the consuming public could 
be used to coerce the non-conforming employer. Of course this is a 
good suggestion, provided only that the consumers can be interested. 
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A second aid to the collective agreement Mr. Cohen sees in the 
‘* Federal Industrial Council,” a body with power to enforce on all 
employers and employees the terms voluntarily adopted by the majority 
of employers and of the employees in the same industry. It is difficult 
to reconcile such a body with our present constitutional system, yet 
the day may come when we will effectively provide by law for real 
democracy in industry. 

The reader of Mr. Cohen’s work cannot fal] to be struck with his 
frankly lawyer-like attitude ; indeed he claims for the profession an im- 
portant if not paramount role in the creation of industrial peace through 
education (page 215). Can it be dreamed that the rising generation 
of lawyers will have a larger social conscience than their fathers? This 
we may hope, indeed expect, when we find lawyers taking such ad- 
vanced ground as Mr. Cohen. 

Again, one is impressed with the skill of the author’s presentation. 
His story unfolds itself naturally and vividly, at times almost poetically, 
as in the sentence: ‘‘ Human memory is a slate on which the chalk 
marks rub out all too easily ; only those lessons engraved with hot and 
sharp needles of suffering remain.’’ 

At times one is suspicious that Mr. Cohen glosses over some im- 
portant facts. In his praise of the principle of the ‘‘ preferential shop,” 
for instance, he fails to mention the experience in the dress and waist 
industry. In this branch, under a similar protocol, twenty-nine large 
establishments employing a total of 5000 operatives had upon their 
rolls fewer than fifty union members (Bull. Bur. Lab. Stat., no. 145, 
p- 9). 

Finally, it is hard to accept Mr. Cohen’s conclusion that the em- 
ployers generally desire collective bargaining. Since the book was 
published the protocol has been repudiated by the Manufacturers’ As- 
sociation and the employees have been locked out. After a month, 
the operatives were invited to return to work ‘‘ as individuals.” But 
for nearly three months the Association refused to accept mediation. 
When other industries are considered, the conclusion is of even more 
doubtful validity. 

Law and Order in Industry, then, is a book written from the ex- 
perience of a lawyer who has been active in the development of the 
collective agreement. His knowledge of his subject and his ability to 
present it are beyond question. His viewpoint is fruitful of suggestion. 
But his reader must be wary of his conclusions and of the completeness 


of his exposition. 
FRANK H. STREIGHTOFF. 
DePAauW UNIVERSITY. 
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The Principles of Rural Credits. By JAMES B. MORMAN. 
New York, The Macmillan Company, 1915.—xviii, 296 pp. 


Theory of Cooperative Credit. By H. HEMANTAKUMAR GHOSH. 
Calcutta, S. C. Auddy and Company, 1915.—xii, 212 pp., xliv. 


The world-wide character of the new interest in the problems of 
rural credit is excellently exemplified by the almost simultaneous ap- 
pearance of these two books, one by an American whose interest is 
primarily directed toward the American aspects of this problem, the 
other by a citizen of British India who draws many of his facts from 
rural India with its joint village and ryotmari tenure as well as its 
more modern forms of land tenure. 

Of the two books Morman’s Principles of Rural Credits is much 
more local in its coloring. It contains, it is true, descriptions of some 
foreign systems of credit. But these are passed over with a haste which 
may almost be called a stampede. The reader is allowed to gather 
only the vaguest and most sketchy impressions of the great foreign 
systems. His attention is then immediately directed back to Ameri- 
can problems and experimentation. At first the book is distinctly 
disappointing. It lacks both the volume of information and the careful 
organization which would be necessary for a satisfactory treatment of 
the principles of rural credits. 

On the other hand, if this book is to be viewed as one on problems 
in American rural credit, it is deserving of high praise. The author’s 
knowledge of American farm conditions is detailed and comprehensive. 
He sees more clearly than most writers on the subject that the problem 
of rural credit is one not simply of providing credit institutions but 
also of making them work. The farmer must be connected with them 
in some way. Morman therefore very rightly is interested not merely 
in a problem in finance, but in one of farm life. In this respect his 
work is a refreshing and much needed improvement on such a book as 
Herrick’s Rural Credits. 

The value of Morman’s work lies not so much in the things which 
he professedly attempts to explain, nor in the schemes of reform which 
he proposes, excellent as some of these may be, nor yet in any system- 
atic statement of American credit problems. Its greatest value lies in 
its ‘* asides,’’ the little flashes of insight, correlations of pertinent facts 
which make it a welcome addition to our literature on the subject. 
For the reader who is interested in the conditions rather than the prin- 
ciples of rural credit, the book may well be regarded as a godsend. 
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Ghosh’s Zheory of Cobperative Credit is a shorter and more read- 
able volume. It contains but ten chapters. Of these the first is 
devoted to “the evolution of codperation,’’ starting with the animal 
kingdom. Then follow five chapters explaining the various systems of 
cooperative credit now found in Europe. This part of the book isa 
classic. Within less than seventy pages the author gives an account of 
these systems that is clear, systematic, well-balanced and critical. 
Probably nowhere else can so good a description be found in so small 
a space. ‘Then follow two chapters on Indian rural life and credit and 
two chapters in conclusion. ‘The earlier of these two (chapter ix) on 
‘* credit in evolution ’’ reviews briefly the entire history and theory 
of the credit system. In trying to do so much in so small a space the 
author almost necessarily becomes vague and discursive. This chapter 
thus forms the only weak portion of an otherwise excellent book. 

The final chapter, entitled ‘‘credit in codperation,’’ however, is 
distinctly worth while. In it the author presents his chief contributions 
to the theory of cooperative credit. ‘The most carefully worked out of 
these is the contrast between the two necessary bases of credit: the 
material and the moral, the property of the debtor on the one hand and 
his honesty and efficiency on the other. He concludes: 


We have seen that in past ages there was generally too great a reliance on 
the material basis. This was due. . . to credit being then given generally 
for consumption which meant the destruction of the value of the loan, thus 
compelling the creditor to depend almost exclusively on some specified 
wealth of the debtor for the repayment of the debt. . . . Credit tends to 
depend more on the moral basis in modern times. ... Reliance upon 
specific wealth is not essential, as credit is now given generally for produc- 
tion, in which the value of the loan continues to exist and at least helps 
the debtor to repay his debt provided he is trustworthy. 


Elsewhere the author points out a tendency of such cooperative credit 
systems to develop just those traits of trustworthiness which are here 
needed. 

There is also to be found in this chapter a careful argument for the 
principle of ‘* self sacrifice ’’ as opposed to ‘‘ self help”’ in the manage- 
ment of credit unions—in other words, a plea that the officers of such 
unions perform their services gratuitously. The book concludes as 
follows: ‘‘ There seems to be no escape from the permanent, if not 
growing, pressure of the ‘ law of population.’ Hence by the natural 
tendency just described methods of cooperation must continue to develop 
along with the growth of competition.”’ 
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As may be noticed, Mr. Ghosh apparently finds our language some- 
what foreign and difficult. And some of our institutions seemingly are 
rather vague in his mind—for example, his discussion of building associ- 
ations (page 14). ‘The tendency to digress into the sociological and 
philosophical aspects of each problem is of course justified in a work 
on the ‘‘ theory of codperative credit’’; but this book is much more 
than a discussion of the theory ; it is a remarkably good brief introduc- 
tion to the entire field of codperative credit. 

Neither of the books reviewed contains the mass of well-organized, 
authoritative information that is to be found in Herrick and Ingall’s 
Rural Credits, but both are superior in their point of view, particularly 
in regarding the problem not as a detached situation but as one aspect 


of the greater problem of social organization. 
DonaLp S. TUCKER. 
WELLESLEY COLLEGE. 


Railway Rates and Traffic. By C. COLSON. Translated by 
Messrs. LEEDAM, CHRISTIE and Travis and edited by CHARLES 
Travis. London, G. Bell and Sons, 1915.—vili, 195 pp. 


Railroad Accounting. By WILLIAM E. HOOPER. New York, 
D. Appleton and Company, 1915.—xi, 461 pp. 


M. Colson’s work appeared in 1890, easily winning recognition as a 
leading exposition of the economics of transport. Its subsequent re- 
visions have maintained its high position in the literature of the subject 
and, especially in its elucidation of the theory of railway rates, it must 
still be regarded as one of the few really distinguished contributions. 
In recent discussion, it is true, there are refinements that do not appear 
in M. Colson’s exposition and there are positions taken by him that not 
all of us would be prepared to defend today without qualification. 
Such a doctrine as the influence of joint costs upon railway charges 
fails to receive that attention which most American students, in spite 
of Professor Pigou, feel that it should have. Nor is there to be found 
in Colson’s pages such an illuminating analysis of the law of increasing 
returns and its application to railway rates as Ripley has recently given 
us. Nor would Colson’s discussion of competition and monopoly in 
connection with railway rate-making be regarded by the most advanced 
students of railway economics as altogether adequate. Nevertheless, 
one cannot turn to his treatise without being impressed that here writes 
a master pen, a little too contemptuous of small issues, perhaps, but 
evidencing rare philosophical breadth. 
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It is a matter of some surprise that Colson’s book should not have 
been translated into English before this, and, even now, the little 
volume of these young railwaymen, Travis, Leedam and Christie, rep- 
resents the translation of but a small part of the whole work. However, 
it does give to English readers the most significant parts of Colson’s 
volume from the point of view of theory. 

The four parts of the translation, covering respectively 73, 35, 29 
and 46 pages, discuss, in part i, the economic considerations that de- 
termine the cost of transport; in part ii, railway rates in France ; in 
part iii, European and American practice; while part iv gives a 
general survey and conclusions. Parts i and iv are the most valuable 
to the student, and part ii isa very useful summary. Part iii is of much 
less service to English readers in view of the fact that a much fuller 
treatment is available in Raper’s Rai/road Transportation. 

Colson’s book has been reviewed a number of times since its appear- 
ance in 1890 and it is unnecessary, therefore, to enter into an analysis 
of itat thistime. The present translation seems to be reliable, though 
the inimitable style of the French scientific writers, as represented by 
Colson, hardly survives the ordeal of the translation. But it is very 
readable, and those not acquainted previously with the work of this 
eminent economist will derive pleasure and profit from now being able 
to follow his skilful analysis of the importance of “additional net cost”’ 
in the fixing of railway charges, and, connected therewith, his defense 
of rate discrimination and his careful discussion of the utility of new 
lines of communication, to mention but two out of several very inter- 
esting topics. 

Mr. Hooper’s Railroad Accounting is a book of another type. For 
a decade the Interstate Commerce Commission has been busily engaged 
in welding into uniformity the accounting systems of American railways. 
An appreciable part of Mr. Hooper’s task, occupying two-fifths of his 
book, is to reproduce the results of this work from the accounting 
classifications issued by the Commission for the guidance of the rail- 
ways. It is very convenient, for the purpose of reference, to have 
these classifications brought together within the covers of a single 
volume, and it is to be hoped that the Commission has now whipped 
its own accounting theories into such shape that the value of Mr. 
Hooper’s collation will not be early impaired. ‘The number of changes 
made since 1906 has been most disconcerting to students of railway 
finance, though these were inevitable, no doubt, during what must be 
regarded as a period of experiment. 

It would be unfair to the author, however, to give the impression 
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that this collection of classifications constitutes the main importance of 
his volume. There are chapters on the organization of the accounting 
department, on passenger and freight accounting practice, on the 
auditing of disbursements, and on the work of the treasurer’s office. 

The most interesting and original portions of the book are the 
brief discussions of capital versus revenue expenditures and depreciation 
allowances. The closing chapter presents the Pennsylvania Railroad 
and the Oklahoma Commission schemes of allocating revenues and 
expenses between passenger and freight services. Mr. Hooper has a 
certain degree of admiration for the Oklahoma method, but this is 
tempered by a realization that it would be impossible to apply it 
evenly to different railroads, since so much depends upon a ‘‘ keen 
analysis of conditions and on a sympathetic and painstaking applica- 
tion.’’ The fact is that no cost-accounting scheme applied to an 
industry in which the joint costs constitute a large proportion of operat- 
ing expenses can be worked out on anything but a highly conjectural 
basis, and the results obtained are of scientific value only in so far 
as, conditions remaining purely static, they indicate the “vend of oper- 
ating expenses in the respective freight and passenger services. 

Mr. Hooper is of the opinion that cost of progress, that is, the cost 
of protection of the plant against obsolescence, is an additional invest- 
ment in property and should not be regarded as an expense incident to 
maintenance. He criticises the Interstate Commerce Commission for 
not being always ready to recognize that surplus invested in railroad 
property is further investment on which a return should be earned. 
This much-debated issue is hardly cleared up satisfactorily by our 
author’s argument. There is nota little to be said for the theory that, 
on a basis of rates providing adequate profits, property adjustments, 
representing protection against obsolescence, constitute an expense, 
not an investment. 

The sections of the volume dealing with the Commission’s classifica- 
tions, particularly the income, profit-and-loss, and balance-sheet state- 
ments, would have been all the more useful if short notes had been 
included explanatory of the nature of those items not obviously self- 
interpreting. ‘The chapters describing the organization and working of 
the railroad accounting and financial departments are, on the whole, 
good , though the auditing of disbursements is treated somewhat lightly, 
and, in general, it would have been advantageous to have had the nature 
of the entries in the various ledgers explained more fully. 

ERNEST Ritson DEwsNupP. 
UNIVERSITY OF ILLINOIS. 
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A Theory of Interest. By CLARENCE GILBERT HOAG. New 
York, The Macmillan Company, 1914.—xi, 228 pp. 


This book contains a well and carefully written formulation of the 
author’s theory of interest, followed by a section almost equally long 
devoted to critical discussion of other theories. The exposition makes 
free use of the symbols of algebra in simple combinations, and the 
results are summarized in a somewhat complex three-dimensional dia- 
gram. ‘The terminology is novel, a fact concerning which the author 
says: “ My defense is that my whole theory is cast in a fresh mold, 
and I could not bring myself to be satisfied with expressing it in terms 
shaped by their associations with theories that will not fit my mind.” 

The author’s theory appears to be substantially sound to just about 
the extent that it reproduces such elements as are common to the 
systems of Bohm-Bawerk, Irving Fisher and the productivity school. 
The treatment is highly deductive, almost exclusively static, and is 
based on good old-fashioned premises. ‘* The object of all economic 
acts is increase of pleasure or decrease of pain.’’ Normal conditions 
are those in which, excepting only errors of calculation, ‘* no imper- 
fections of the market or other causes prevent men’s acting according 
to their best economic interests.’ Mr. Hoag thus reverts to hedonism 
and (impliedly) to natural rights, without apparently realizing that he 
is reverting or that his position is open to disagreement. 

The author’s pivotal contributions are three in number. The first, 
the distinction between the subjective and the objective factors of 
value, appears to arise from the attempt to make sure that utility shall 
not be misconceived as an intrinsic quality of a commodity. Those 
who are free from this fallacy will not find Mr. Hoag’s conception 
illuminating, though they may consider that his ‘* subjective factor ’’ is 
really a joint product of subjective and objective factors. 

The second contribution is the conception of ‘‘ nominal value” 
without which, the author holds, the idea of the principal of a loan as 
a continuing entity is meaningless. Apparently two different sums of 
goods at different times are of equal ‘‘ nominal value”’ if the capacity 
of the later market for receiving pleasure from the later goods, relative 
to its capacity for receiving pleasure from any other contemporary 
thing, is equal to the capacity of the earlier market for receiving 
pleasure from the earlier goods, relative to its capacity for receiving 
pleasure from ‘‘ any other thing’’ in the earlier market. Whether the 
‘‘ other thing’’ must be the same in the two cases is not explicitly 
stated. Tentatively, money is taken to be the ‘‘ other thing,’’ but its 
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nominal value is conceived as changing, and no standard is chosen for 
measuring its changes. In short, after an honest endeavor to state 
Mr. Hoag’s idea in unambiguous terms, the reviewer is forced to con- 
clude that the conception of nominal value has not been made good. 

The third contribution, a proof that ‘‘ advances ’’ must inevitably 
produce a net surplus of value, reduces itself to the assertion that the 
opposite is inconceivable. 

The book contains some keen analysis, together with some minor 
errors, but it cannot be regarded as a highly significant addition to the 
theory of value and distribution. It may be commended, however, to 
those readers who consider that the remedy for the present dissatisfac- 
tion with static and deductive theory consists in further development 
of deductive machinery and a closer and more unqualified adherence 
to static premises. 

J. M. Crark. 


UNIVERSITY OF CHICAGO, 





